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ADVERTISEMENT. 


Xhe engagements of the Editor having rendered 
impracticable the fartlier prosecution of his 
design, undertaken on the retirement, and at 
the suggestion, of Mr. Merivale,* he has the 
gratification of relinquishing it to successors 
in every respect qualified to satisfy the ex¬ 
pectations of the profession. The remaining 
decisions to the close of the year 1819, will be 
published without delay ; from that time, the 
Reports of Cases decided by the Lord Chan¬ 
cellor and the Master of the Rolls, are con¬ 
tinued by Mr. Jacob and Mr. Walker. 


* Advertisement prefixed to tlie Second Volume of Mr. 
Merivale’s Reports. 




PREFACE. 


submitting to the Public a new collectior? 
of Reports, some account may be expected of' 
the })lan observed in tlie compilation. 

It has been frequently remarked, that one of 
the most common defects of Reports, is an 
imperfect statement of the case. A conviction 
of' the justice of this censure, has induced the 
Rditor, in many instances, to preface the deci¬ 
sion by a more full narrative of facts, and 
abstract of documents, than may at the first 
view appear desirable. He has also, in general, 
preserved an outline of the form, without 
aflccting to vary the phraseology, of the plead¬ 
ings. 

Of the argument, it was thoisght sufficient 
to exhibit the condensed substance, together 
with all the authorities cited. The principal 
object of attention has been to represent exactly 
the train of reasoning by Avhicli the Court 
arrived at a conclusion, and connected the facts 
of the case with the general doctrine of* the 
law. 

For the piirj>ose of' authentication, wherevei 
it was practicable, the corresponding entry in the 
Registrar’s books has been examined, a reference 
to which is added; and when it appeared use- 
lb I, an extract of the ordei. 
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PREFACE. 


In preparing the cases for publication, the 
Editor, after consulting every authority cited in 
court, was frequently induced to pursue the in¬ 
quiry ; and on some important questions, traced 
from its origin the history of the law, and eii- 
tleavoured to deduce the theory of the successive 
decisions. The notes subjoined to many of the 
judgments are the results of this investigation. 
For such of them as contain a mere enumeration, 
or compendious classification, of authorities, no 
excuse, it is presumed, will be required. For 
others, in which the Editor has ventured to 
introduce discussions, his apology is, that they 
concern questions of practical importance, on 
which either no attempt had been made to ar¬ 
range the mass of scattered doctrine, or opinions 
were prevalent which more minute research dis¬ 
covered to be questionable. 

Could the Editor indulge the belief, that he 
has materially contributed to preserve and ren¬ 
der accessible, a series of decisions, in which, by 
an union of juridical talent and learning never 
surpassed, the doctrines of equitable jurispru¬ 
dence have assumed the character of a system¬ 
atic science, he would think that he leaves not 
wholly undischarged, that debt which every 
man is said to owe to his profession. One debt, 
he is conscious, he never can discharge; the 
debt of gratitude for kind encouragement and 
efiectual co-operation. 



Loud Eldon, Lord High Chancdlot. 

Sir Thomas Plumed, Master of the Rolls. 
Sir John Leach, Vice-Chancellor. 

Sir Samuei. Shei'HERD, Altorney-Gcncral. 
Sir Robedt Gifford, Solicitor-General. 
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COMMEllELL t;, POYNTON. 


Jan. 1 ii. 


TOURING the proceedings in the Master’s Office, pre- 
paratory to his report in this cause, disputes having 
arisen between the Defendant and his solicitors, they, on 
-Jie i?9th of November lB17j wrote a letter to him, desiring 
iiirn to consider tliat they were no longer concerned as his 
solicitors, apprizing him that tlie Plaintiff would, on the 
tlay appointed, proceed on his charge, wliich would be 
followed by the Master’s report; and declaring their readi¬ 
ness to deliver the papers to any person wliom lie might 
appoint, on discharge of their accounts. 

On the 13th December 18l7j a motion was made by the 
Defendant, that the solicitors might be ordered to pro- 
cewl as solicitors in this cause for the Defendant to tlu; 
termination of tlic same, or that they might, on a short 
VoL. 1. B - dav 


A solicitor 
declining to 
be fart her con* 
corned in a 
cause is not 
entitled to 
compel pay¬ 
ment of his 
costs, by re¬ 
fusing to per¬ 
mit such in¬ 
spection of the 
papers in hi^ 
liarnls, or .iicli 
production of 
them before 
the Court or 
the Master, as 
may l»c ncccs- 
srmy in the 
conduct of the 
cause. 





( ASKS IN CHANCERY. 


1818. day to be named by the Court, deliver up to him all his 
CoMMEREfti, *^^^**' possession relating to the said cause.” 

V. 

Pio NTON. Cooke, in support of the motion, referred to an 

anonymous case in Sider/iti, SI. pi. 8 ., and to Ctrswell v. 
Byron, (a) 

Sir Sam. RamiUj/ and Mr. Simpkinson against the motion. 

The Lord Chancellor. 

Jan. 1 ?. This is a motion of great importance to the suitors in this 
court. I should be unwilling to establish a new rule without 
the concurrence of the Judges, but in this I am quite clear, 
that no solicitor in this court can say to a suitor in this 
court, I have such a lien on your papers that I will neither 
deliver them to another solicitor, nor permit another so¬ 
licitor, whom you may employ, to make such use of them 

is necessary for proceeding with the suit. The solicitor 
who has possession of the papers must allow the new 
solicitor to sec them at all reasonable times; and must 
liimself attend with them before the Master, or suffer the 
new solicitor to have them for that purpose. A solicitor 
cannot, by virtue of his lien, prevent the king’s subject from 
obtaining justice. (/>») 

The order directed the solicitors to permit the Defend¬ 
ant, or his agents, to inspect the Defendant’s deeds, papers, 
and writings in this cause in their possession, at all reasonable 
limes, and on giving i ea.'-onablc notice, and the Defendant 
w'as to bo at liberty to take copies thereof, or extracts 
therefrom, as he should be advised, at his own cxpence ; 
and the order farther directed the solicitors to produce the 
said dewls, papers, and writings before the Master, on 
taking the accounts, and making the enquiries directed by 

('/) M Vts,2Tl. (b) See Rcssv. Lav^khv, i Vcs. <§• 

the 


m 
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the decree, and at the hearing of the cause for further 
directions. 




181 H. 


CoMMEREtL 


V. 

PoYNfTON. 


Ex parte BRIGHTENS, Jan. 1.7. 

In the Matter of WILLIAM WELLS, a Bankrupt. 


^i^IIE bankrupt, some time before the bankruptcy, had 
signed a written agreement for executing a mort¬ 
gage of certain premises to the petitioner, within a month 
from the date of the agreement. The petition prayed the 
usual order for the sale of the premises. No objection was 
made to the prayer of the petition, but it was insisted that, 
by the practice of the Court, the order must be made with¬ 
out costs. 


On a petition 
for the sale of 
mortsjaged 
premises by 
an etjiiitable 
niortgaf'ee un¬ 
der a written 
agreement for 
a mortgage, 
the jictitioner 
is cntitlcil to 
CO'-t?. 


Sir Sam. Momilly and Mr. Hose for tlie petition. 


Mr. Girdlesione for the assignees. 


The Lord Chancellor. 

I have ‘thought it right to withhold costs in those cases 
in which there is no evidence of the agreement to mort- 
gagt?, but a deposit of deeds, cases with which in the ad¬ 
ministration of justice, it is extremely difficult to deal j but 
where the agreement is in writing, I think the mortgagee 
entitled to costs. 
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1818. 


Jan. \4, 15. 


Ex parte 


SMITH. 


Coinirtisbion 
of lunacy di¬ 
rected to Imj 
executed in 
the neighbour¬ 
hood in which 
the lunatic 
resided prior 
to his lunacy, 
not in that to 
which he had 
been since 
convoyed; 
although evi¬ 
dence was 
given of his 
inability to 
licar removal. 


/^N the 15th of November an order was made, on the pe- 
tition of Arme Smith tlic wife of the supposed lunatic, 
that a commission in the nature of a writ de lunatico inqui- 
retido should be issued, to enquire of the lunacy of Thmwis 
Smith. Two petitions had Ixicn since presented ; one by 
A7me Smith, praying that the commission might be exe¬ 
cuted at Lampeter Pontstephen, in Cardiganshire ; the other 
by Marp Smith, mother of the supposed lunatic, praying 
that the commission might be executed at S'wa?isea, in Gla- 
morganshire. The facts of the case appeared to be un 
follows. 


Thomas Smith, the supposed lunatic, had resided during 
the last fourteen years at Olmarch, or at Vailallt, both of 
which places are in Cardiganshh'e. On the 4th October last, 
on his way from Olmarch to Uanstepken, a bathing-place 
in Caermarihenshire, he fell from his horse on his head, 
and, after that accident, betrayed many symptoms of lunacy 
during his stay at Llatistephen, where he remained three 
days, and after his return to Olmarch. On the lOtli of 
October, Thomas Smith, together with his wife, went again 
to Lhvistephen; and on the Stmday evening following, hi.- 
mother and one of his brothers, in the absence of liis wife, 
(who returned to Olmarch, respecting the removal of some 
furniture to Llatistephen, leaving him under the care of a 
person who liad been in his service during the last six years,) 
removed him in a post-chaise to Svoansca, and placed him 
under the care of a physician practising there, who con¬ 
ducted an establishment for the veception of lunatics. 


Several witnesses examined on the part of the w ile de¬ 
posed, that they had long known Thomas Smith, and always 
considered Itim a person of sane mind till sonic time after 

8 the 
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the 4th October. It was also sworn by her solicitor, that 
all the witnesses whom it would be material to examine on 
her part (except the physician under whose care Thomas 
Smith was placed at Swansea) reside within ten miles of 
Lampeter, including several magistrates and clergymen, 
whose attendance in Swansea, at a distance of about fifty 
miles, would be very inconvenient to themselves, and to the 
inhabitants of their respective places of residence, and would 
subject Anne Smith to an expense which she was unable to 
sustain. On the part of Maiy Smith, the affidavits of the 
physician under whose care Thomas Smith was placed at 
Swansea, and another medical man practising there, staled 
their belief, that the disease was of considerable duration, 
and not caused or increased by any fall or sudden corporal 
’t’iolcnce. They also stated, that the mental disorder of 
Thomas Smith had increased, and corporal complaints of an 
alarming nature supervened, since his arrival at Sxmnsca; 
thal apoplexy or palsy would be the jirobable consequence 
of agitating either his body or mind; and that his removal 
from Swansea would be highly dangerous, if not im¬ 
practicable. 


ISIS. 



Ex pnrtt: 
Smith 


The ajffidavit of Mary Smith stated, that the removal of 
Thomas Smith to Lampeter would bring to his view a great 
number of persons with whom he had, during his residence 
at Olmarch, various personal altercations and disputes, of 
which the occurrence had in part caused, and the recollec¬ 
tion would aggravate, his malady. 

Mr. Hart and Mr. Roupel, in support of Mary Smith’s 
petition, insisted that the fact of lunacy being undisputed, 
the place in which the enquiry was conducted could not be 
material j and that no sufficient reason was alleged for en- 
i) angering the life of the lunatic by removal. 

Sir Sam. Romilly and Mr. Wear, for the petition of 
Anne Smith, The fact of lunacy is undisputed ; the raatc- 

B 3 rial 
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1818. rial subject of enquiry is, at what period it commenced. 

The proper place for such an enquiry, is the neighbourhood 
SmTii.^ ill which the lunatic resided during the time to which the 
enquiry refers. The lunatic was married in J/ilt/f and the 
true object of his relatives is to invalidate that marriage. 

During the argument the Lord Chancellor n^ade the 
following observations. 

The old and settled law is, that I cannot grant a commission 
of lunacy to be executed at any other place than the resi¬ 
dence of the supposed lunatic, (a) If a man resident in 
the city of London were conveyed by force into Essex, he 
would still for this purpose be resident in the city. A man 
cannot be said to reside in a place to which he has been 
carried while he had not mind enough to intend a change 
ofresi deuce. 


llcason ofthc The reason of the enquiry, usual at all limes, from what 

whTt”)criod period the lunacy commenced, is this, that when it appears 

the lunacy the lunacy is of some duration, and tjiat the lunatic 

fommcnceu. ■ . , i i 

When the lii- has pertormcd acts, the principle on which the crown 

nacy is of bome extends its protection requires that an examination shall 
duration, and ' . , ^. , 

the lunatic has be instituted into the circumstances of competence or in- 

acts ^t^rjirin-’ competence under which those acts were performed, 
ciplc on which 

the crown extends its protection requires an examination into the circumstances of coWi 
petence or incompetence. 


JaiL 15. The Loud Chancellor. 

Tlie object of the enquiry in this case being rather to 
ascertain the time at which the lunacy commenced, than 
the fact of lunacy, it is material that the commission should 
be executed among persons who knew the state of the in¬ 
dividual prior to the accident to which, by the witnesses 
on one side, the lunacy is imputed. It is a practice by 

(a) See Ex parlc Hall, 7 Ves. 261 , 

10 no 
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no means uncommon in cases of lunacy, (analogous to a ]^18. 
practice very common in civil cases,) that when the lunatic 
cannot be removed to the jury, and it is inconvenient for 
the jury to go to the lunatic, one or two of the jury examine 
the lunatic, and report their observations to the rest. I 
take Cardiganshire to be, within the meaning of this com¬ 
mission, the place of residence of the lunatic; nor do I 
find sufficient in the evidence to authorize me to direct the 
commission to be executed elsewhere. The real object 
being to ascertain the validity of the marriage, I shall not do 
my duty unless I take care that that question is properly 
investigated. The commission must be issued into Car¬ 
diganshire. 


EVANS V. RICHARD. 


Jnn. ]il» 


l^i^HE Defendant, an English subject, being in America 
during the war with this country, in Jidy ]8J'l, 
entered into an agreement wdth the Plaintiffi an American 
citizen, to make, on his return to England^ a shipment of 
certain goods to America, on the joint account of himself 
and the Plaintiff, provided that the war should then con¬ 
tinue, and not otherwise. On his return to England the 
Defendant accordingly shipped goods to America, but not 
till after the signature of preliminaries of peace; and from 
the Plaintiff’s conduct had reason to think that for the 
purpose of declining any share in the adventure, he 
designed to avail himself of the objection that the shipment 
was made, contrary to the terms of the agreement, after 
the cessation of w’^ar. The Defendant having brought an 
action against the Plaintiff to recover a baldnce due in 
respect of certain other transactions, the X’laintiff filed this 
bill for an 'Account of the profits of the shipment to 
America, and obtained an injuction to restrain the De- 

B 4 iendant’s 


The Plaintifl' 
ib entitled to 
the prodne • 
tion of docu¬ 
ments referred 
to ill the an¬ 
swer, and ad¬ 
mitted to be in 
the custody of 
the Defend¬ 
ant, although 
although au 
injunction ob¬ 
tained by tlic 
Plaintilf ha-, 
been dissoh cd, 
on the ground, 
that the con¬ 
tract wliich he 
seeks to en¬ 
force i- illegal. 
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1818. 

Evans 


V. 

HlCHAfiU. 


fendant’s proceedings in the action at law. On a Idnnor 
day, the Lord Chancellor dissolved the injunction; con¬ 
sidering the contract as a trading undertaken with an alien 
enemy, in fraud of the laws of this country, and not 
entitled to the aid of the court. An order having been 
afterwards obtained, on a motion before the Vice-Chan¬ 
cellor, for the production of certain letters and other 
documents referred the answer, the Defendant now 
moved to discharge jjhht order, on the ground that the 
Court having declared the contract illegal, and the Plaintiif 
not entitled to relief in equity, no advantage could be 
derived from the inspection of the papers. 


The Solicitor-General and Mr. Bickersteth in support of 
the motion. 


The Lord Chancellor. 

The event of this motion must depend 'on the fact, 
whether the answer contains an admission, that the docu¬ 
ments in question are in the custody of the defendant. 
In ordering When the Court orders letters and papers to be produced, 

of^t?oruniciitr proceeds on the principle, that those documents arc, by 
the Court pro- reference, incorporated in the answer, and becorye a part 

prhfci(?!e ^that the office, the effect is the same as if they 

were stated in h^ec verha in the answer, (a) This motion, 
therefore, in effect, seeks to strike out a part of the answer. 
The Plaintiff may amend his bill, by omitting the allegation 
from which the illegality of the contract appears; and the 
admission remaining in the answer entitles him to the pro¬ 
duction of the papers. 

(a) Tor the practice of the Court, with reference to the production 
of documents referred to by the answer, see Gardiner v. Mason, -i £ro. 
C. C. 479. Darwin v. Clarke, 8 Ves. 158. Taylor v. Milner, 11 Vee, 41. 
'Alky ns V. Wright, 14^ Ves.^U. Jieck/ordv.Wildman,l4fVcs,458. Marsh 
V. Sibbald, 2 Ves. ^ Beam. 575. and 'The Princess o/ Wales y. The Earl of 
Liverpool, post. 


they arc by 
reference in¬ 
corporated 
into the an¬ 
swer, and be¬ 
come a part 
of it. 
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THOMAS WILLIS, - - - Plaintiff ; 

JOHN PARKINSON, and ISAAC WOOD, a Lunatic, 
and MARGARET FOSTER, JOHN DARCY and 
ELIZABETH his Wife, Committees of the said Lu¬ 
natic, ----- Defendants. 


rjlHE Plaintiff was prebendary of Asgarby in Lincoln- 
shire the Defendants were lessees of the prebendal 
lands, and also owners of freehold and copyhold lands, 
within the manor forming part of the prebend; the bill 
prayed a commission to ascertain the boundaries of the 
prebendal lands: a decree had been made for that pur¬ 
pose (a), and the Plaintiff now moved that he might name 
as many commissioners as the Defendants. ^ 

Sir 8am, llomilly in support of the motion. 


On a bill by a 
prebendary* 
against his 
lessees, for a 
commission to 
ascertain the 
boundaries of 
the prebendal 
lands, the pre¬ 
bendary is en¬ 
titled to name 
as many com- 
missioners as 
his lessees. 


Mr. Parkevy for the Defendants. 


The Loun Chancellor. 

The Plaintiff has a right to consider all the persons his 
lessees, ns his lessees, although they have distinct freehold 
^and copyhold estates in the manor. Subject to the same 
obligation not to suffer intermixture of lands, and claiming 
under the same lease, they constitute qmad the prebendal 
rights, one person. Each of the co-lessees is under an 
obligation, not only not to intermix lands, but not to 
suffer that intermixture by his co-lessees: an obligation 
attaching upon each, in respect of all. They have 
one interest as the lessees of the plaintiff; and that 
interest is connected with a duty which rests upon them 
all, that each and every of them shall not bring into 
difficulty the title to the lands. 


(rt) See the case more fully stated 2 Mer. SOT. 
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Jan. IS. 

Notice for 
Monday the 
12th January. 
being the first 
seal before 
Hilary term, 
is good notice 
for the first 
seal, though 
held on Thurs¬ 
day the 15th 
January. 


Inn. 16. 


Corporations 
may prove 
debts under 
commissions 
ofhankruptcy, 
by the affidavit 
of a person 
Buthorized by 
a general 
power of at¬ 
torney, and 
vote in the 
choice of as¬ 
signees by a 
person autho¬ 
rised by a spe¬ 
cial power of 
attorney, un¬ 
der their com¬ 
mon seal. 


SMITH t;. - 

TN this cause Sir Sam, Romilly moved that a tenant 
might be ordered to pay rent to the receiver; the mo¬ 
tion was not opposed; but he mentioned an inaccuracy in 
the terms of the notice of motion. The notice expressed 
that the Court would be moved on Monday the 12th day of 
January, being the first seal before Hilary term : the first 
seal was lield on this day, Thursday the 15th of January. 
lie submitted that the notice must be understood as notice 
for the first seal, though the day on which it was licld hap¬ 
pened to bo mis-stated. 

The Lord Ciiancellok made tlie order. 


Ex parte THE BANK OF ENGLAND, 

In the Matter of RICHARD STEPHENS, a Bankrupt, 

f iIHE petition stated, that John SparJees Cox, a clerk of 
the Bank, being authorized by letter of attorney un¬ 
der the corporate seal of the Governor and Company of 
the Bank of England, to prove debts due to them under 
commissions of bankruptcy, attended to prove a debt of 
8200/. 12^. Gd. duo to the Bank under the commission issued 
against Richard Stephens, and also to vote in the choice of 
assignees, the Governor and Company of the Bank having, 
by a special letter of attorney under the bank seal, autho¬ 
rized him to vote in the choice of assignees of the said 
bankrupt’s estate: that an objection being made, that the 
debt should be proved by one of the corporation and not by 
a clerk, the commissioners refused to receive the proof of 

the 
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die debt by Cox, conceiving that the Bank is not authorized 181 
to prove debts under commissions of bankruptcy by a clerk, n— 
without having obtained from the Lord Chancellor either a 
general order for that purpose, or a particular order for Ek&lakb. 
the proof of the individual debt. The petition prayed that 
the commissioners under the commission against R. Stephens 
might be ordered to receive the depositions of J. S. Cox, in 
proof of the petitioners’ debt of 8,200/. 12 a'. Gd.', and that, 
in order to prevent a repetition of such objections for the 
proof of the petitioners’ just debts under commissions of 
bankruptcy, it might be declared that the petitioners are 
in all cases entitled to prove debts under commissions of 
bankruptcy by any of their officers or clerks duly autho¬ 
rized by them for that purpose, and that the petitioners are 
entitled by any of their officers or clerks, or by an agent 
under a special power of attorney for that purpose, under 
their corporate seal, in each bankruptcy, to vote in the 
choice of assignees; evidence being produced to the com¬ 
missioners, by affidavit, or by the viva voce examination of 
a witness, that the seal annexed to such powers of attorney 
respectively is the corporate seal of the petitioners; and 
that the petitioners might, by the said J. S. Cox, be at liberty 
to vote in the choice of assignees under the commission 
against Stephens, by virtue of the special power of attorney 
to him for that purpose. 

Sir Arthur Piggott and Mr. Cooke for the petition. 

Mx. Montague, for the petitioning creditor, made no 
objection. 

The Lord Chancellor. 

The Bank, like every other corporation, is entitled to 
prove a debt under a commission of bankruptcy, by the 
affidavit of a person duly authorized by a general power of 
attorney, and to vote in the choice of assignees by a person 
rluly authorized by a special power of attorney, under their 

common 
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Ex paru* 
The Bank of 


Enoi.ano. 


common seal. It may be |)roper to make a general ord(‘r 
relative to all corporations; but a general order Cannot 
be made on a particular petition in a particular bank¬ 
ruptcy. 


The following order was made: 

1 do declare, that the said petitioners, the Governor and 
Company of the Bank of England^ are by law entitled by 
any of their clerks or agents competent and duly autho¬ 
rized for that purpose, to prove under any commission of 
bankrupt, any debt or debts which may be due to the said 
Governor and Company, from the bankrupt or bankrupts 
against whom such commission has been or shall be issued, 
and also that the said Governor and Companjr arc en¬ 
titled by law to authorize and empower any person, by 
letter of attorney under their corporate seal, in each sepa¬ 
rate bankruptcy, to vote in the choice of an assignee or 
assignees under any such commission of bankrupt as afore¬ 
said, against any person or persons, under which commis¬ 
sion the said Governor and Company shall prove any debt 
or debts; and that the person or persons so to be autho¬ 
rized as aforesaid, by the said Governor and Company to 
vote in the choice of assignees, ought to be pennitted to 
vote in such choice accordingly, upon producing to the 
major part of the commissioners named in any such com¬ 
mission, a special power of attorney for that purpose under 
the corporate seal of the said Governor and Company, and 
proving the same to be sealed with such corporate seal by 
affidavit or •viva voce before such commissioners; and I do 
order that the commissioners named in the said commission 
against the said Richard Stephens, or the major part of them, 
do receive the proof of the said debt of 8200/. 12s. 6d. in 
the said petition mentioned, as a debt under the said commis¬ 
sion, by the said John Sparkes Ck)x the clerk of the petition¬ 
ers, without the production to tlie said commissioners of the 
authority from the petitioners to the said John Sparkes Cox 
to prove the said debt; and I do farther mder that the 

said 
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said John Sparked Cox be permitted to vote in die choice of 1818. 
.assignees under the said commission against the said ^ 

Richard Stephens^ on behalf of the said petitioners, upon his TheB^^of 
producing to the said commissioners, or the major part of Enoland, 
them, a special letter of attorney under the corporate seal 
of the said petitioners, authorizing him to vote in such 
choice of assignees, on their behalf, and proving before the 
said commissioners, by affidavit or viva voce, the seal to 
such letter of attorney to be the corporate seal of the said 
petitioners, (a) 

(<i) The order made on the petition of the Bank of England in the 
bankruptcy of Bowles, heard IGth August, 1810#, (for a copy of which 
tlie reporter is indebted to the kindness of Mr. Cooke), directed the 
uommissioners to receive the affidavit of J. S. Cox as proof of the pe¬ 
titioner’s debt, without the production of the authority from the 
petitioners to Cox to make such affidavit on behalf of the petitioners. 

The case reported in 18 Fes. 228., upon a similar petition, and which, 
in argument, has been represented as the same, differs in the names of 
the parties, and in the date. 

# 1 Bose, 142. 


GEORGE MURLESS and BETTY his Wife, ./«r,.i:.i9.-o, 

PLAINTIFI'S; 


AND 

MATTHEW FRANKLIN and RICHARD FRANK¬ 


LIN the Younger, - • - Defendants. 


JJICHARD FRANKLIN having three sons, Matthefw A father hav- 

(the eldest), John, and Richard, in 1779 purchased 

the reversion of a copyhold tenement holdeii of the manor of his sons 

of North Curry, in the county of Somerset, expectant on the ^tate^^hidi 

death of Frances Wright ; and, at a court baron on the afterwards 

demised by 
bct-nce olv 

taioed subsequently to the purchase; the sons take the estate successively, as an ad¬ 
vancement. To repel the prcsiunption of advancement, evidence of the father’* in- 
tention must be contemporaneous with the purchase. 


7th 
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1818. 

Mubless 

V. 

Franklin. 


7th December 1779» took the reversion of the said tenement, 
“ To hold the same unto the said John Franklin^ Matthew 
Franklinf and Richard Franklin^ sons of the said Richard 
Franklin the elder, for their lives and the life of every and 
either of them longest living, successively according to the 
custom of the said manor, immediately after the deter¬ 
mination of an estate then subsisting on the said premises, 
for the life of Frances Wright and Richard Ftanklin the 
father, and John, Matthew, and Richard the son, were ad- 
mited tenants as in reversion. By the custom of the manor, 
{as alleged in the bill,) a tenant may, by licence in writing, 
entered in the court rolls, demise a tenement holden of the 
manor, whether in possession or reversion, for a term of 
ninety-nine years. On 2d Aptil 1/81, a licence was given 
to Richard Franklin the elder, to demise the tenement in 
question, for any term of years, determinable on the deaths 
of his sons John, Matthew, and Richard and by indenture 
bearing date 5th May 1781> on the marriage of John 
Franklin and RrAty Dare, Richard Franklin the elder de¬ 
mised the said tenement to Robert Ludwell, his executors, 
administrators, and assigns, for the term of ninety-nine 
years, (to commence from the death of JFVvz«ces Wright,) if 
John, Matthew, and Richard the son, or any of them, should 
so long live; upon trust to permit the premises to be held 
and enjoyed by Richard Franklin the elder, and after his 
decease by John Franklin for his life, and after his decease 
by Betty Dare for her life, and after the death of the survi¬ 
vor of them, in trust for the children of John Franklin and 
Betty Dare, in such proportions as John Franklin should 
appoint, and in default of appointment equally; and for 
default of such issue, in trust for the executors, administra¬ 
tors, and assigns of John Franklin. 

The Plaintiff, Betty Murlcss, was the only issue of John 
Franklin and Betty his wife. John Franklin having sur¬ 
vived his wife, married again, and died during the life of 
Richard Franklin the elder, w ithout having made any ap¬ 
pointment. 


Bv 
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By his will, dated 22d October 1791, duly executed and 
attested to pass freehold estates, Richard FranJelin the 
the elder devised and bequeathed to his sons Mattkem 
and Richard^ and to the widow of his son John, certain 
legacies and freehold and copyhold estates, (some of which 
were hohlcn of the manor of North Curry, in the names of 
liis sons Matthetx, John, and Richard,) and shortly after died. 
Matthew FranJdin and Richard Franklin the son, caused 
the following memorandum to be endorsed upon the pro¬ 
bate copy of their father’s will: “ We hereby raiily and 
confirm the will of which the within is a px'obate copy, and 
the gifts, devises, and bequests therein contained, in all 
res[iects wdiatsoever, so far as we can or lawfully may. 
U;th April 1793.” Frances Wright, the tenant for life, 
huvinfj died in 1816, Matthew Franklin commenced an 
action of ejectment to recover possession of the premises. 

The bill prayed that the indenture of the 5th May 17^1, 
so far as respects the demise of the said copyhold premises, 
may be established and confirmed, and the trusts thereof 
carried into execution, for the benefit of the Plaintiff's, and 
that Mattheiv Franklin and Richard Franklin the younger 
may be declared to be trustees of the said premises for the 
Plaintiffs, and to have no beneficial right or interest there¬ 
in, but subject to the aforesaid indenture of settlement; 
and that, in the mean time, Matthew Franklin may be re- 
.stfained by injunction from proceeding in the said action 
of ejectment. 



V. 

Franklin. 


By his answer, Matthew Franklin denied any knowledge 
of the licence to lease granted to Richard Franklin the 
elder, or of the settlement made by him, till some years after 
their respective dates, or any assent to the settlement. I le 
also denied the existence of a custom to enable the tenant 
to grant the tenement, by virtue of a licence, so as to affect 
the interest of the nominees, being his children, unless 
the licence is obtained at the same court at whicli dx 
purchase is made, and the copy of the court-roll grrintcd. 

Tlx, 
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The usual iujunctioii having been obtained* and the usual 
order nisi on the filing of the answer, Sir Samuel Momilly 
now shewed cause against dissolving the injunction. 


The question is, whether the father intended an advance¬ 
ment, or used the names of his sons as trustees for him. 
It must be admitted, since the case of Dyer v. l^er {a), 
that when a father purchases in the names of his children, 
the presumption is that he intends an advancement; but 
this presumption arises from the nomination of chiidrai 
only as a circumstance of evidence, and may therefore be 
repelled by contrary evidence. Tlie present case contains 
satisfactory evidence of the father’s intention that his sons 
should take as trustees. In April 1781, only sixteen 
months after the purchase, he obtained a licence; and in 
the ensuing month, demised the tenement in question as a 
provision for his son John on his mariage. In that settle¬ 
ment the eldest son acquiesced. Having notice, not before 
the maiTiagc certainly, but within a few months after, he 
made no chiim while the father lived, but by his silence 
entitled himself to the benefits which he derives under his 
will. It Js fraudulent, insisting on those benefits, to dis¬ 
pute the settlement. 'Fhe father by his will disposes of 
other copyhold estates purchased in the names of his sons, 
and that disposition tlie defendants have not attempted to 
impeacl). 


Mr. Hart and Mr, Farrci' against the injunction. 


'I'he evidence to repel the presumption, arising from the 
nomination of children in a purchase by a father, must be 
derived from circumstances contemporaneous with the pur¬ 
chase; subsequent declarations by the father, (whatever 
may be the effect of acts of the children, Rider v, 
Kidder {h\) are ineffbctual. Fineh v. Finch (c). This case 

(a) 2 CW, 9‘i, Walk-, Copyh, 216 . {h) lOVcs.oGO- 

(r) 15 

contains 
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contains no such contemporaneous evidence. The circum¬ 
stance that the father has taken the grant to his sons in an 
order different from that of their age, is strong proof that 
he intended an advancement. The eldest son has not ac- 
acquiesced in the settlement; the tenant for life died only 
in 1816; on her death he has immediately asserted his 
rights. The Plaintiffs, on their own statement, have a de¬ 
fence at law. Under the custom alleged, the demise of 
the father by licence vested the legal estate in his lesseej^ 
Swifi V. Davis (a); and the elder son, therefore, not being 
entitled to recover in ejectment, the Plaintiffs need not the 
aid of a Court of Equity. 


1818. 

Muhless 

V. 

Franklin, 


Sir Samuel Romillyy in reply. 

It is admitted that the father, in repeated instances, took 
grants of estates in the names of his sons; estates not rever¬ 
sionary but immediate; that he continued till his death in 
the enjoyment of those estates, and then devised them from 
the nominees. That is evidence contemporaneous that the 
sons took as trustees. 


The Lord Chancellor. , 

The general rule that on a purchase by one man in the 
name of another, the nominee is a trustee for the purchaser, 
is subject to exception where the purchaser is under a spe¬ 
cies of natural obligation to provide for the nominee. The 
purchase in this case being pima facie a provision for the 
sons, it is necessary to repel that presumption by evidence 
which shows that, at the time, the father intended the pur¬ 
chase for his own benefit. Possession taken by the father 
at the time would amount to such evidence. How far 
transactions relative to other estates, claimed by another 
son, would be sufficient, requires much consideration. It 
seemed at first difficult to support the pro})osition, that tlu* 


VoL. I. 


(fit) 8 East, 354. n, 

c 


J^lain- 
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1818. 

Morless 

V. 

Franklin. 


Jan. 26 . 


Plaintiff has a defence in ejectment, but on reference, the 
case cited (a) appears a strong authority for that purpose. 
Admitting, however, the effect of that case, still the demise 
would leave a reversion ; and the father having no estates in 
North Curry except those held in the names of his sons, a 
question may arise on the will, whether, if a testator having 
estates of two classes, neither of which he is entitled to de¬ 
vise, uses terms comprehending both, he can be under¬ 
stood as not intending to comprehend both ? 


The Lord Chancellor. 

It is settled that though, in general cases, if A. purchase® 
with his own money, and the conveyance is taken in the 
name of B., an implied trust in favor of A. arises from the 
jiayment of the purchase money; yet that doctrine has ex¬ 
ceptions. One exception is, that if a man purchases in the 
name of his son, and no act is done to manifest an inten¬ 
tion that the son shall take as trustee, that intention will 
not be implied from the payment of the purchase money by 
the father, but the purchase is jprimd facie an advancement. 
If the title to this estate stood on the transaction in Decem¬ 
ber, \77% when the interest in the copyhold was purchased, 
John Franklin, not the eldest son, being first named, no 
doubt can be entertained after the doctrine settled in Dya- 
V. Dyer, and followed in all subsequent cases, that this 
would be a purchase for the benefit of the sons, to take 
buccessive, unless there was a custom in the manor control¬ 
ling that doctrine, or contemporaneous evidence of a diffei - 
ent intention. 

In this case, the estate being reversionary, possession af¬ 
fords no evidence till the death of the tenant for life, 
which happened not till 1816. 

{a) Stvift V. Davis, 8 East, 354. n. 

It 
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It is contended by the bill, that in this manor there is a 
custom that a person purchasing in the names of his sons 
may afterwards obtain a licence to demise the purchased 
estate; and it is admitted, that in some manors a custom 
exists, that a father so purchasing may, at the time of the 
purchase, take a licence to demise, and that a licence to de¬ 
mise so taken is evidence of his intention to dispose of the 
property himself ; and in the argument reference has been 
made to the doctrine of Lord Kenyon in Simft v. Davis, 
that a demise under the licence will devest the legal estate. 
If so, the title to this property might be tried by ejectment; 
but it is material to observe, that the Defendant swears 
that no custom exists in this manor, giving such effect to a 
licence taken at a subsequent time; and all the cases have 
gone strongly to this point, that the evidence of the intention 
of the father must apply to the time of the purchase: 
subsequent acts will not enable him to convert an advance¬ 
ment for his sons into a beneficial purchase for himself. 

It is then insisted that the devise of other estates, taken 
in the names of his sons, is evidence that though in this in¬ 
stance the name of John precedes the others, it was equally 
the intention of the father to take a beneficial interest in 
this estate. I think, however, that it is impossible to qua¬ 
lify the effect of the original purchase of this estate, by 
transactions relative to other estates. The acts of Matthew 
and Michard, confirming the father’s will, are evidence 
rather that without that confirmation the will was invalid, 
than that he had a right to make- the devises which it 
contains. 

It appears to me, that this case affords no evidence to 
reduce the legal effect of the grant, and repel the presump¬ 
tion, that the purchase was intended for the benefit of the 
sons. 

It is then said that Matthew is concluded by his own acts 
and cannot be permitted in equity to disturb the settlement 

L - made 


1818 . 

Murlkss 

V, 

Franklin. 


The presuni|)- 
tion arising 
from the cir¬ 
cumstances of 
the (mrchnse 
of one estate 
cannot be quti- 
lified by trani- 
ac: ions rela¬ 
tive to other 
estates. 
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1818. made by his father on the marriage of John FranMin. The 
mere fact of that settlement, unless the Defendant’s con- 
w. science can be affected by acts done or permitted, will not 
Franklin. ,-fjjpgach his title. It is difficult to maintain that, if the 
persons claiming as nominees in the grant have done 
nothing, and have been merely cognizant of the settlement, 
their non-interference would preclude them. But the evi¬ 
dence does not carry the case even to that extent. The 
Defendant denies that he acquiesced in the settlement; and 
avers that he has taken the earliest opportunity to assert 
his title. 

The injunction must be dissolved. 


JOHN HOLMES, Plaintiff; 

THOMAS WAINEWRlGHT,aud JOHN llAYNER, 

Defendants. 


Apartyagainst fTTlHE bill stated that the Plaintifli an ironmonger at 

missiion of Leeds^ in June 1800 jipplicd to the Defendant Wainc- 

had^lNjcfn^ma an attorney, for the loan of 150/., the repayment of 

licioasly ob- which he proposed to secure by a mortgage of an estate at 

whom’ aftorto HolbccJcy near Leeds; that Waint'wright agreed to this pro- 

superseding prosal, and undertook to prepare the proper securities; 

!ion^^thoTord accordingly on the 2yth o(June 1800, the Plaintiff 

Chancellor executed the deeds prepared by IVainewrighi, and received 

fficpctitfoniijg the sum of 1.50/.; that the Plaintiff has since discovered 

creditor’s principal tleed which he was so prevailed on to 

bond, having , i 

afterwards execute, instead of being a mortgage, was an absolute con- 


brought an 
action on the 

case against the petitioning creditor, and a rule of Court having been made by consent, 
referring the matters in dispute, except the bond assigned, to the award of an arbitrator, 
and an award having been made with an exception of the bond, an action cannot be 
maintained on the liond. An action on the case is a waiver of a right of action on 
the bond; and to restore that right the agreement of the parties must be unequivocal. 


vcyancc 



CASES IN CHANCERY. 


vcyance of the premises, upon trust to sell, in the event of 
the sum of 150/. and interest not being repaid within three 

years from the date of the loan. "• 

Waink- 

Wftir.HT. 

The bill farther stated, that in December 1800, on the 
petition of Wainemrighty a commission of bankruptcy was 
awarded against the Plaintiff, which, on the 10th of August 

1801, was superseded, and it was ordered that Wainmright 
should pay the costs of the supersedeas^ and in January 

1802, the Lord Chancellor assigned Waiiiewright'^ bond to 
the Plaintiff; that in 1802 the Plaintiff commenced an ac¬ 
tion on the case against Wainewright, in which, by reason 
of a formal defect in the declaration, he was nonsuited ; 
that in Hilary term 1803, the Plaintiff commenced another 
action against Wamewrighty and laid his damages at 5000/.; 
that the cause came on to be tried at the Lent assizes for 
the county of York in 1803, when, by consent, a rule of 
court was drawn up, ordering that a verdict should be 
entered for 5000/. damages, but that the quantum of da¬ 
mages should be subject to the award of W. L.y to whom 
all matters in difference between the parties (except the 
bond ordered by his lordship to be assigned to the Plaintiff) 
were thereby referred; that the costs of the reference should 
be in the discretion of the arbitrator, and that the costs of 
Wainewright in the former nonsuit should be set oftj and 
the costs in equity allowed to the Plaintiff 

The bill farther stated, that by his award, dated the 18th 
of July 1803, after noticing, that the costs of the nonsuit had 
been taxed at 201/., and the costs in etjuity at 69/. 10.?. lOrf. 

(the balance of which costs amounting to 131/. i)s. 2d, 
the arbitrator awarded to be due from the Plaintiff 
to Wainewrigkty) and farther noticing that the principal 
sum of 150/. advanced by Wainewright to the Plaintiff anti 
secured by mortgage made on the 29th oi' June 1800, and all 
interest thereon from that day still remained due, and that 

C 3 there 
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Holmks 

V. 

Waine- 

V/RIGHT. 


there being no claim or niattrr in difference submitted to 
him in respect thereof, he had not taken into consideration 
tlic same, or the bond ordered by his Lordship to be as¬ 
signed, the arbitrator ordered, tiiat the cause depending 
between the parties, before or at the time of the submission, 
save the principal and interest secured by the mortgage, 
and the bond, should cease; and that Wainewngkt should 
pay to the Plaintiff the sum of 100/. in full for his damages 
together with the costs ot the action, and of the reference, 
for the amount of which damages and costs, when taxed, 
first deducting the sum of 131/. 9^, 2d., the Plaintiff* should 
be at liberty to enter up judgment. 

The bill farther stated, that by the effect of the award, 
regard being had to the circumstance that the sum of 200/. 
the principal money secured by the bond assigned to the 
Plaintiff* remained unsatisfied, a balance was due from 
Wainewright to the Plaintiff^ after giving credit to Wainc- 
•wright for the costs of the nonsuit, and the principal money 
and intereat due on the mortgage to the, amount of 1 TGI. IO 5 ., 
and that Wainewright was not entitled to make available 
his securities on the Plaintiff*’s estate; but that persisting 
in his legal right by virtue of the mortgage, in Jid^ 1803 
Wainewright caused the estate to be put up for sale by pub¬ 
lic auction, and on the 22d of August following the sale was 
brought on, when, although the Plaintiff’s solicitor at¬ 
tended, and made known to the persons present, and par¬ 
ticularly to the Defendant JRayner, the amount of the 
balance which the Plaintiff claimed from Wainewright, yet 
Bxiyner became a bidder, and the premises were sold to 
him for the sum of 1210/. 

The bill prayed that the sale of the said premises might 
be rescinded, and that it might be declared that the trust 
created by the said mortgage or other deed, in fdvor of 
Wainewright, was then determined, and that Wainewright 
might be decreed to rcconvey to the Plaintiff the said 
estate, and to deliver up the title deeds. 


The 
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The cause being heard on the 17 th of May 1810, by the 
Master of the Rolls sitting for the Lord Chancellor, his 
Honor ordered the bill to be dismissed. A petition of re¬ 
hearing having been presented, and the cause liaving been 
argued on a former day, the Lord Chancellor now gave 
judgment. 

The Lord Chancellor. 

This is the case of a person who, having superseded a The asiign- 

commission of bankruptcy, established to the satisfaction of 

the Court that the commission was malicious; in which creditor’s 

event the Chancellor ought to direct an assignment of the Lord Qancel- 

bond: recollectinff, however, that the party has a dilferent, is conclu- 
” , , • 1 sive evidence 

and in some respects a better, remedy, by action on the of milice. 

case. Where the bond is assigned, the obligor has no de¬ 
fence {a ); the commission must be taken to be malicious, 
but the damages cannot exceed the penalty of the bond .* 
in the action on the case the Plaintiff must prove malice, 
but the damages are unlimited. 

Wainemight having caused the mortgaged estate to be 
offered for sale, the Plaintiff’s solicitor attended the auction, 
representing that Wainewright?^ claim was satisfied, and 
that he had no right of sale. The Plaintiff states the sa¬ 
tisfaction of the claim thus: that the award ascertains his 
demand exclusive of the bond; the bond entitles him to 
200/., and that sum added to the amount settled by the 
award, is an extinction of WainemrigliV% claim in respect 
of the mortgage. Wainewright insists, (and the purchaser 
buys on that representation,) that a Court of Equity will 
not permit the Plaintiff to bring an action on the case, and 
another action on the bond; that in the action on the case, 
the party submits to the jury whether he is entitled to less or 
to more than 200/.; that in the action on the bond he de¬ 
cides that his claim is neither more nor less than the penalty 

(a) Ex parte Fletcher, 1 Fosef 454. Ex parte Jtimene, 14 Vcs.600. 

Ex parte Lane, 11 Vcs. 416. 

C I 
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1818 . 

Holmes 


V, 

Waine- 

WRIGHT, 


of 200/.; and that he cannot have that penalty in addition 
to what the jury say he is entitled to recover. The Plain¬ 
tiff contends that the meaning of the reference was, that the 
arbitrator should decide, not the total amount of damages, 
but what ought to be paid omitting the bond, and leaving 
the benefit of that to the obligee. The Master of the 
Rolls thought the constrliction of Wainewright and the pur¬ 
chaser right; upon the principle that the party having 
brought an action which was a waiver of the bond, if the 
meaning of the agreement was that tlie action should be 
considered as supplemental to the relief to be obtained by 
enforcing the bond, it was incumbent on him to show that 
the agreement had that meaning anti no other: the action 
heingprimaJacie a waiver of the right to sue on tlie bond, 
(and I take it unqucstionabl}' to be a waiver,) if that right 
was to be set up by an exposition of an award, the terms of 
the award must be loo clear to be misunderstood. I am 
of the same opinion. It is a hard case, and 1 should not 
have made this award, but I thiuk the decree right. There 
can be no doubt that if in an action on the case, the jury 
give Jess damages than 2t)()/., the remedy on lh« bond is 
barred. 


Decree affirmed without costa. 


Jan. -’S. 


GITTINS V. STEELE. 


question in this cause arose on the will o[' Ik a u 
£varis, dated 22d Majj ISOy, to the following efiect: 


The general 
personal 
estate exeni{)- 
tecl from the 

payment of a particular legacy. 

In the event of the deficiency of a particular fund appropriated to the satisfaction 
ol' certain bequests, the Court, on the cjucstion of the exemption of the general 
personal estate, cannot advert to the fact of a stdc of part of the testator’s property 
subsequent to the will, by which the particidar fund has become insufficient. 


« First, 
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“ First, I do order and direct, that all my just debts, fune¬ 
ral expenses, and the charges of proving this my will, shall be 
paid and satisfied by my executors, hereinafter named; 
also, I give and bequeath the sum of 7000 /. unto and 
equally between ail my cousins, (describing them); and I 
do hereby chr.rgc all my freehold and leasehold messuages 
or tenements, lands and hereditaments, with the payment 
of the said sum of 7000 /.” The testator then bequeathed 
to J. Osborn, J. Steele, and W. Spencer, upon certain trusts, 
two sums of 800()/. and 2000/. 3 per cent, stock, then stand¬ 
ing in his name; and after giving various pecuniary lega¬ 
cies out of his residuary estate thereinafter mentioned, 
lie gave and devised to Osborn, Steele, and Spencer, their 
heirs, &c. all his freeliokl and leasehold messuages, lands, 
hereditaments, &c, upon trust to sell and dispose of them ; 
and as to the monies arising by the sale, and the rents and 
profits, in trust to pay all his just debts anti funeral ex¬ 
penses, the legacy or sum of 7000 /. and the expenses of the 
sale; and as to the residue, in trust as after mentioned; 
and proceeded in the following words: “ All my monies 
and securities for money, stock in trade, and the residue of 
my personal estate and ellects whatsoever and wheresoever, 
and of what nature or kind soever, (not before disposed 
of)” I give, 3cc. to Osborn, Steele, and Spence?', their exe¬ 
cutors, &c. “ upon trust to sell and dispose of the stock in 
trade, &c., and out ol‘ the money to arise from the sale, 
and the other monies and securities for money, to pay the 
legacies of HOOO/. stock and 2000/. stock, and the several 
charitable donations and other legacies hereinbefore men¬ 
tioned, (except the legacy of 7<><^0/'j which is to be con¬ 
sidered as a charge on and paid out of the monies arising 
by sale of my said freehold and leasehold estates); and then 
as to, for, and concerning as well the residue of‘ the monies 
arising by sale of my said freehold and leasehold estates, as 
the residue of the monies arising by sale of my said stock 
in trade and personal estate, and the residue of my other 
monies and securities for money, upon trust to place out 

the 



V. 

Steeli.. 
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1818. 

Gittins 


V. 

Stkele. 


tlie same on government or real security, during the lives 
of T. E.i J, O.f &c., and the survivor, in trust out of the 
dividends to pay certain weekly sums before bequeathed; 
and as to the tlicn remainder of the dividends, interest, and 
produce of such residuary estate, in trust to pay the same 
unto and equally between the several persons who, by vir¬ 
tue of this my will, shall become entitled to any part or 
share of the several legacies or sums of 7000 /., 8000/. 
stock, and stock before mentioned; and from and 

after the several deceases of T. E., J. O., &c., as to, for, and 
concerning such residuary estate, and the unapplied divi¬ 
dends, interest, and produce thereof, in trust to pay, divide, 
and distribute the same unto and equally between the said 
several persons, who, by virtue of this my will, shall be¬ 
come entitled to any part or share of the said several lega¬ 
cies or sums of 7000 /., 8000/. stock, and 2000/. stock.” 
The testator appointed Osborn^ Steele, and Spencer his 
executors. 


After making his will, the testator sold some freehold and 
leasehold estates, and died in May 1811. 

The bill prayed that the will might be established and 
the trusts exeented. 


By his report the Master stated thai the money pro¬ 
duced by the sale of the testator’s freehold and leasehold 
estates was insufficient to satisfy the legacy of 7000 /.; and 
that the testator having charged that legacy on his freehold 
and leasehold estates, and excepted it in directing payment 
of legacies out of his personal estate, he had not allowed to 
the executors their payments on account of that legacy. 

The cause having come on for farther directions, the 
Vice-Chancellor, by an order, dated 12th May 18l7j de-, 
dared that the legacy of 7000 /. was a charge upon the 
general estate of the testator, and the produce of his free- 

14 hold 
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liold and leasehold estates; and ordered that the sum of 
^112/. 14s. 6d., paid by the executors on account of the 
said legacy, should be allowed to them as a proper pay¬ 
ment. 


1818. 

Gitunb 


V, 

Stfkit. 


Some of the residuary legatees having presented a peti¬ 
tion of appeal from such part of the order as declared the 
legacy of 7000 /. a charge upon the general estate of the 
testator, praying that such legacy may be declared to be a 
charge upon the testator’s freehold and leasehold estates 
only, the cause now came on to be argued. 

Mr. Wetherell and Mr. Cross for the Appellants. 

The testator, after expressly cliarging the legacy of 7000/. 
on his freehold and leasehold estates, expressly exempts the 
rest of his property. That clause is elear and decisive; nor 
is any passage in the will inconsistent with it, or indicative 
of an intentii>n that the legacy should be payable out of the 
personal estate. The deficiency in the fund which the tes¬ 
tator had provided for the payment of the legacy, was the 
conse(|iience of his own act, the sale of freehold and 
leasehold estates. The cases of Bootle v. Blundell (a), 
Hancox\. Abbey {h\ and Burton v. Knomlton {c), decide the 
question. 

Mr. Belly Mr. Oweny Mr. Homey Mr. Tremery and Mr. 
Jlonpelly for different respondents. 

The only question in the cases cited is, what is sufficient 
indication of the testator’s intention to exempt his personal 
estate from payment of debts and legacies ? That is not 
the question in this case. This testator has distributed 
his estate into two funds; one, consisting of freehold 
and leasehold estates, he constitutes the primary fund 

(a) lMer.i 9 S. (b) n Fes. i79. (c) 3 Fes. 107. 

for 
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1818. for the payment of his debts, funeral expenses, and the 
Gittins' 7000 /.; the other, consisting of his personalty, 

V. with the exception of the leasehold estates, he constitutes 
Steeu!. primary fund for the payment of all other legacies; and 

then, contemplating a surplus of each fund, he consolidates 
those two residues, and disposes of the whole by a general 
residuary clause. His purpose in the division of the estate 
into two funds, was to appropriate each to the payment of 
certain charges, and in the event of a deficiency of either 
or both of the funds, to prevent contribution till after satis¬ 
faction of the charges specifically imposed on each; but it 
could not be his intention to exempt the residue of one 
fund from supplying the deficiency of the other. No be¬ 
nefit was designed for the residuary legatees, till after pay¬ 
ment of the specific and pecuniary legacies. Residue, cw 
VI termini, denotes what remains alter satisfaction of debts 
and legacies. 

The Lord Chancellor. 

It seems to me impossible to support this decision ; and I 
feel the less regret in differing from a judgment which an 
exjxirience of more than forty years has enabled me to 
appreciate, in a question on which all the great men who 
have presided in this court have differed from each other. 

The old law was, (I regret that it is not law still) {a), that 
the personal estate could not be exempted from the pay¬ 
ment of debts and legacies without express words. That 
yielded to the doctrine of demonstration clear, and de¬ 
claration plain, which is such, that in any particular case, 
For the pur- no man knows how it will apply. We have now reached 
lecdi^llie'in- the sound rule, that for the purpose of collecting the in¬ 
tention, every tention, every part of the will must be considered. That 
^ust°be^con- ^ule w'as first established by the great Judge whom we have 
sidered. Master of the Rolls, and was confirmed 

by myself in Bootle v. Blundell. 

(<7) Watson y.Briclcwood, 9 Vcs.-159. 

12 The 
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The present question is, not whether the personal estate 
is to be exempted from payment of debts and legacies, but, 
regard being had to all the parts of the will, the bequest 
over, and the rules of law, whether a particular legacy, 
(whatever may be the case with other legacies, or with 
debts,) is payable only out of the freehold and leasehold 
estates, or whether it is also payable out of the general per¬ 
sonal estate, the charge on the freehold and leasehold estates 
being designed as an additional security. From the pay¬ 
ment of debts the personal estate can be exempted only by 
the substitution of a sufficient fund, and it continues subject 
to the claims of creditors in the event of a deficiency in the 
fund provided. But legatees and devisees, as volunteers, 
arc not entitled to resort to any other than the particular 
fund which the testator, or the law, has assigned. 


1818. 

Gittins 


V. 

Steele. 


His Lordship then proceeded to comment minutely on 
the clauses of the will, and after remarking that the persons 
named as executors were those who in the character of trus¬ 
tees, in every clause of the will, whether with reference to 
freehold or personal estate, were to execute trusts; that 
the question must be decided on the same principle as if all 
the persons entitled to the residuary estate were strangers; 
and that the latter words of the will would, as latter words, 
control the former; concluded as follows. 


Entertaining no doubt that the intention of the testator 
has been frustrated by a subsequent sale of a part of his es¬ 
tates, I am not authorized to advert to that fact as affecting 
the construction of the will. I am bound, as a judge, to 
assume that the testator supposed that he should leave at 
his decease freehold and leasehold estates sufficient for the' 
payment of the legacy of 7^00/.; and I protest against 
being understood to give my judgment on the ground of 
the subsequent sale, (a) My duty is to apply the funds 

(a) See IHchardson v. Edmonds, 7 T. R. 6ns Stnnden v. StarJm, 
2 Ycs.jun. 593. JtooUc v. Blundell. 

wliic'b. 
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1818. 


Gittins 


f. 

SrntLE. 


which, at his death, are applicable, by the operation of the 
will to the payment of this legacy. If they are insufficient, 
the Court, whatever may be the hardship of the case, can¬ 
not supply other funds. 


I am clearly of opinion that the general personal estate 
is not subject to the legacy of 7000 /. The order therefore 
must be varied, but I shall not give costs. 


Jan. 29. 


A creditor of 
a partnership, 
having made 
farther ad¬ 
vances on the 
secuiity of a 
bill of ex¬ 
change, depo¬ 
sited with him 
for that pur¬ 
pose by the 
partners, and 
having under¬ 
taken to re¬ 
ceive the 
amount wlien 
due, and re¬ 
turn thp sur¬ 
plus, the bill 
having been 
dishonored 
and remaining 
in his hands 
unpaid, is not 
entitled, on 
die bankrupt¬ 
cy of the part¬ 
ners, to set off 
his prior ad¬ 
vances a^nst 
a demand by 
the assignees 
for ihd bill. 


Ex parte FLINT. 

In the Matter of G. and S. ROBINSON, Bankrupts. 

f IIHE petition stated, that in the year 1815 the petitioner, 
on the security of goods deposited with him by George 
Mohinson and Samuel Robinson booksellers, accepted bills of 
exchange for their accomodation, and after payment of the 
acceptances and sale of the goods, a considerable balance 
remained due to him; that in September or October 18IG G. 
and S. Robinson applied to the petitioner to discount a bill 
of exchange dated 15th Map 1816, for G50/. payable six 
months after date; and they, having endorsed the bill in their 
joint names, and deposited it with him, the petitioner ad¬ 
vanced to them 3i)/., and was guarantee for the payment by 
them of 15/., and accepted a bill of exchange on their ac¬ 
count for 116/; that the bill for 650/. was dishonored when 
due, the drawer, acceptor, and indorsers, having all become 
bankrupt or insolvent, and is still unpaid, and a sum of 
880/. is due to the petitioner from G. and S. Robinson for 
money lent; that in January 1817 a commission of bank¬ 
ruptcy was issued against G. and S. Robinson; and that the 
bill remaining in the hands of the petitioner, in April last an 
action of trover was brought against him by their assignees 
to recover it, when on the evidence of George Robinson, (who 
having obtained his certificate was examined, and stated 

that 
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that the bill was left with the petitioner, not on the general 1818. 
account between the petitioner and the bankrupts, but 
to secure only the advance then made in money, and the Flint. 
bill of exchange for 116/.) a verdict passed in favot-s of tlie 
assignees for the sum of 495/., being the amount of the bill, 
deducting 155/. The petition, insisting that such verdict 
ought not to bind the petitioner, and that he was in equity 
entitled to retain the bill against the assignees until he 
should be fully paid what was due to him on the balance of 
the account between him and the bankrupts, and to set off 
that balance against the amount of the bill, prayed, that the 
assignees might be restrained from any farther proceedings 
on the verdict, and that the petitioner might be at liberty 
to retain the bill of exchange for 650/., towards security 
for the money due to him from the bankrupts’ estate, and 
as an indemnity against the engagements which he was under 
for them. 

By his affidavit filed against the petition, George Robinson 
stated that one Jackson the acceptor, having been declared 
bankrupt before the bill became due, Robinson applied to 
the petitioner for the bill, in order thnt an arrangement 
might be made with Jacksofi's nephew, when the petitioner 
declared that he had borrowed 300/. or 400/. on the bill, 
and could not release it before January; George Robinson 
farther stated that the bill was left with the petitioner, not 
on the general account between him and G, and S. Robin¬ 
son, but only for the specific purpose of securing such ad¬ 
vances as he should make on the security of the bill, (which 
in cash and by acceptance amounted to the sum of 155/. 
and no more,) and it was understood and agreed between 
George Robinson and the petitioner that in case he assisted 
G. and S. Robinson with a sum of 120/., or thereabout, 
which they then required, the petitioner should receive the 
whole amount of the bill when due, and retain it in his 
hands until the month of January 18l7j when it would be 
wanted by G. and S. Robinson to pay certain promissory 
notes issued by them. 


Sir 
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Sir Samuel Romilly, Mr. Bell, and Mr. Roupell, for the 
petition. 

The bankrupts being indebted to the petitioner, deposit 
this bill with him as a security for farther advances. After 
the satisfaction of that particular purpose, had no bank- 
ruptcy intervened, they might, we admit, have recovered 
the bill in an action at law'; but the bankruptcy brings the 
case within the operation of the statute 5 G. 2. c. HO. s. 28. 
By the agreement, the petitioner was not to return the bill, 
but to receive the amount, and retaining the whole in his 
hands till January 1817, was then to pay to the bankrupts 
the difference between that amount and the total of his 
advances on the security of the bill. Failing to make that 
payment, he became indebted to them, under the agree¬ 
ment, to the extent of the difference. Against that debt 
he is entitled to set ofl* the sum previously due to him from 
them. These circumstances constitute a case of “ mutual 
credit” within the terms of the act, Smith v. Hod$on {a), 
Atkinson v. Elliott (6), Olive v. Smith, (r) The demand of 
the assignees, though in the form of an action of trover, is 
in effect for the value of the bill. 

Mr. Hart for the assignees. 

The question has been decided by a competent tribunal. 
On the subject of set offj the statute gives to the courts of 
law an equitable jurisdiction. There are not two species 
of set off, one at law, and one in equity. This is a case 
not of mutual credit, but of bailment of a chattel, subject 
to a lien on the part of the bailee, with an undertaking to 
return the chattel, on payment of the money to secure 
which it was deposited. No credit was given by the bank¬ 
rupts. The form of the action is a consequence of the 

(a) 4 T’. 

(c) 5 Taunt. 56.; and see Staniforth v. Fellowes, l Marsh. 184. Ough- 
lerlony v. Equterhy, 4 TautU. 888. 


nature 
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nature of the contract, and affords a material objection to 
the claim of set-off. The detention of tlie bill is fraudu¬ 
lent ; and the Court will not assist a claim founded in a 
gross breach of faith. 

Sir S. JRomilli/, in reply. 

I admit that the question has been decided at law, and 
that there is no difference between set-off at law, and 
set-off in equity; but this Court is not bound by the 
opinion of the Court of Common Pleas. An engagement 
to pay money is not necessary to constitute a case of 
mutual credit within the statute; for that purpose, by re¬ 
peated decisions, bailment is sufficient. Ex parte Deeze{a\ 

French v. Fenn. (i) 

The Lord Chancellor. 2 <>. 

It is clear that the petitioner might in the first instance 
liave proceeded by petition in bankruptcy,, praying that an 
account should be taken, and that the bill for 650/. should 
form an item in the account. He thinks proper to pursue 
another course; to make defence to the action, and try 
the question in the Court of Common Pleas. It is true, 
the only witness examined at the trial is one of the bank¬ 
rupts; but that was the mode in which the petitioner 
chose that the question should be tried. Instead of coming 
•here originally on petition and affidavit, he took his chance 
first at law. The judge who heard the cause, entertainetl 
a decided opinion that the petitioner was not entitled to 
the benefit of the statute. On an application for a new 
trial, the Court thought the case so clear that they refused 
« rule to shew cause. A writ of error is then brought; 
and in that stage the petitioner comes here. He comes 
to this Court as having a legal, or an equitable jurisdiction. The doctriae 
or both. There is no ground for saying that the Conrt ® 

has an equitable jurisdiction, unless it arises out of the under tiu; sta¬ 
tute, is the 

, . , , ^ same at law 

{<?) 1 Ata* Cbo^Tj JStjjt 5S8m £&nd in £(|iuty> 

VoL. I. 1) 'statute; 


1818. 


£x parte 
Flint. 
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1818. statute; and it is admitted, (it could not be denied,) that 
petitioner could avail himself of the statute by 
ri.iNT. petition, he had a defence at law. The ground of his 
a[)plicatioii then is this; that the judge at Nisi Prius^ and 
the Court of Common Pleas, have mistaken the law; and 
that the Chancellor sitting in Bankruptcy, ought to in¬ 
terfere, if h(' should understand the statute in a sense 
contrary to that which they have adopted. I take it now 
to be a principle, that under such circumstances, where 
the law has been distinctly stated, I must see most clearly 
that it has been mis-stated, before I can relieve persons 
who think proper first to try another tribunal. 

It has long been settled, that the statute authorizes the 
bringing into mutual account a great variety of items, 
which could not be made the subject of set-off; a doctrine 
which seems founded on notions of natural equity, and has 
been carried as far as construction can well carry it. The 
Judge at Nisi Prius, and the Court afterwards, thought 
that the petitioner received this bill under a contract ol 
such a nature, that it would be contrary to natural equity 
for him to make that use which he now seeks to make of it, 
and to avail himself of the statute. On reading the affi¬ 
davit of the petitioner and of the bankrupt, (whether the 
latter brings forward the evidence which appeared at the 
trial is not material to the present purpose,) I am of opi¬ 
nion that the petitioner had no right to consider this bill 
as an item of mutual credit, to be brought into the ac¬ 
count ; and that the use which he seeks to make of it is 
contrary to natural equity. 

I shall therefore dismiss the petition; and the petitioner 
having come here after a failure at law, I shall dismiss it 
with costs. 
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1818. 


HAMMOND NEAME. 


Rou,b. 
Jan. 29. 


TIY liis will, dated 4th Januayy 1812, Austin Neame 
bequeathed to Richard Gibbs, his executors, athni- 
nistrators, and assigns, the sum of 34001. 3 per cent, re¬ 
duced annuities, upon trust, “ to pay and apply the yearly 
interest and dividends thereof, as the same should become 
due and payable, into the hands of his the said testator’s 
niece, and his the said R. Gibbs' daughter, Mary Hills 
Hammond, for and towards the maintenance, education, 
and bringing up of all and every the child and children of 
tile said M. H. Hammond, until he, she, or they shall attain 
the age of twenty-one years, and when and so soon as he, 
she, or they shall have attained that age, then upon further 
trust to pay, assign, and transfer the said sum of 3400/. 
unto and equally among all and every the child and chil¬ 
dren of M. H. Hammond, equally to be divided between 
them, share and share alike, and to their several and re¬ 
spective executors, administrators, and assigns; and in 
default of such issue, upon trust to assign and transfer the 
said sum of 3 100/. unto all and every his the said testator’s 
nephews and nieces, the children of his the said testator’s 
brothers; that is to say, the children of his brother John 
'Neame, and the children of his brother Thomas Neame the 
elder, living at the decease of M. H. Hammond, and the 
child or children of such one or more of them as should bo 
dead, equally to be divided between them, share and share 
alike, and to their several and respective executors, admi¬ 
nistrators, and assigns: provided always, and he thereby 
declared, that the first half-year’s interest on the said sum 
of .3400/. which should become due next after hiu decease. 

7 

should go, and he thereby bequeathed the same, unto his 
nephew and residuary legatee Thomas Neame the younger, 
his executors, administrators, and 'ssigus.” 


Under a be¬ 
quest of stock, 
in trij.t to })Liy 
llie 

to M.ILH., 
tlio luoce cf 
the testator, 

“ for and to¬ 
wards the 
maintenance, 
e(Jiic.!tion,;tnJ 
brill"irig nji of 
all aiui every 
the child and 
children of the 
said M. H. U. 
until he, she, 
or they shall 
attain twenty- 
one,” then to 
transfer the 
principal 
equally among 
the children, 
with a bequest 
over in de¬ 
fault of such 
issue, to the 
nephews and 
nh'ces of the 
testator living 
at the death of 
MJl. H.: 
Tlie dividends 
are jiayable to 
al¬ 
though she has 
no child. 
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NiiAMf. 


Tlie testator died on the 1st of December iSi.n Tfie 
Plaintii!^ Mary Hills Hammondt not having any children, 
claimed to be entitled to the dividends accrued on the snm 
of 3400/. stock since the decease of the testator, (except the 
first half-yearly dividend payable after his decease,) and- 
also to such as shall accrue during her life, or till she shall 
have a child which shall attain twenty-one. 


The bill prayed a declaration of the rights of M. H. Ham- 
mondi payment of past dividends, and transfer of the 
stock into the name of jB. Gihbs^ the trustee, on the trusts 
of the will. 


Mr. Hart and Mr. RoupeUy for the Plaintiff. 

This legacy is not left in the hands of the executors to 
be applied or not applied by them, but is an immediate gift 
at law in favour of Gibbs, separated from the bulk of the 
estate; a gift upon an express trust to pay the dividends to 
the Plaintiff She, and not' her children, of whom none 
are in existence, is the object of the testator’s bounty; but 
that bounty is connected with an obligation imposed on her 
of maintaining her children out of the funds. Upon the con¬ 
struction that the Plaintiff is not entitled till the birth of h 
child^ the gift, wiiich is in terms absolute and immediate^, 
becomes contingenf, and may be suspended during her life. 
In the interval the dividends would be payable to the resi¬ 
duary legatee; an implied benefit inconsistent with the 
express gift to him of the first half-year’s dividend. The 
bequest over is not to take effect till her death. The tes* 
tator believed therefore, that during her life tlie dividends 
were disposed of; and he has given them to no person but 
her. A legacy bequeathed for a special purpose, on failure 
of die purpose, without default in the legatee, as by the 
death or lunacy of an infant to whom a sum is bequeathed 
for an apprentice fee, becomes absolute. Baricun i. 
Grant (a), Nevi/l v, Ncvill {b), Benton v. Cocke, (c) 


) j ro. itij. 


Mr. 


(«) I 


[h) *J I'c^iu i-jl. 
i6 
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Mr. Wingjieldy for the nephews and nieces of the 
'testator. 

The testator has specified a particular purpose for 
which the dividends are to be paid into the hands of the 
Piaintif^ and she is not entitled to receive them) till they 
can be applied for that purpose. Had he designed them 
for her own benefit) he wodld notbave expressed that he 
gave them for the maintenance and education of her 
children. The birth of children, though none were born 
at the date of the will, might probably be expected before 
his death. The first half-year’s dividends are given to the 
residuary legatee, whether the Plaintiff’ had or liad not 
children; his title to the subsequent dividends is contingent 
on the event of her having no children. The cases cited 
are not applicable. A legacy for putting the legatee ap¬ 
prentice is a benefit to the legatee: to assume that a 
benefit was designed to the Plaintifl^ is an assumption of 
the question. The bequest contains no words marking the 
distinction, that the dividends shall be paid to the niece 
for her own benefit tM the birth of children, and after that 
event for the benefit of the children. 


1818. 

Hammovt) 


V. 

NKAsre. 


Sir Arthur Pigott, Mr. Fonblanquej and Mr. Boteirr, for 
formal parties. 

Mr. Hart, in reply, 

A legacy to be paid to the father for the maintenance of 
i child, is a benefit to the father, Andrews v. Partington, {a) 
In a recent case before the late Master of the Rolls, a 
father was held entitled to a legacy given to him for 
placing out his son as an apprentice, although at the 
testator’s death, the son had passed his apprenticeship. 

The Master of the Rolls. 

The stock is given to Gibhs as a mere trustee. If the 
^children were intended to be the only costuis que trust, it 


(«) 3 Bro. C. C. 60, 

D 3 


seems 
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seems needless to direct payment by th6 trustee to a third 
person. In terras this is an immediate bequest of the 
dividends to the testator’s niece; and it occurs in a will 
containing many bequests to nephews and nieces, but none 
other for her. The words are express to pay the divi¬ 
dends into her hands. If the birth of children is necessary 
to entitle her to payment, the legacy is conditional; but 
the terms are absolute. The payment is to be made into 
her hands; the purpose of the payment is to enable her to 
provide for the maintenance of the children; from her 
they are to derive it; by her it is to be apportioned and 
distributed. The children are no direct objects of bounty, 
but only the occasion of bounty to the niece. It is a gift 
to a parent who, as mother, is under no legal obligation to 
support her children. 


The testator, her uncle, must have known that she haii 
no children. Had he intended that she should lake 
nothing till the birth of children, would he not, providing 
for the event of her death without issue, have made a 
bequest of the accumulated dividends? He has expressly 
provided for that event, and bequeathed the principal only. 

The bequest of the first half-year’s dividend to the 
residuary legatee, affords a farther argument in support of 
the same conclusion. The intention certainly might be to 
secure to him those dividends, in both events of there being 
or not being children; but if the testator meant that he should 
continue to receive the dividends till the birth of children, 
he would then have been led to express that meaning. 


1 am of opinion, tlierefore, that the Plaintiff ilf. H. Ham¬ 
mond is entitled to receive these dividends. 

The costs of Xhe costs of all parties, except the Bank, must be paid 
the Bank, paid, ^ , , * , * , . , , 

out of theca- out of the general personal estate; the costs or the Bank, 

^cyl^thc are made parties for the security of the legacy, must 

security of be paid out of the capital of the legacy. 

which they 

were made parties. 
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ISIS. 


BAILEY ». WRIGHT. 


Jan. 51, 


rilHIS cause having come on by appeal from the judg- 
ment of the Master of the Rolls (a), the Lord Chan¬ 
cellor confirmed the decree; remarking, that the nature of 
the trust of the sum of 200/. bore most strongly on the 
construction, and that the husband could not correspond 
to the description of next of kin or personal representative 
in the settlement, because the benefit which he claimed in 
that character, was one to arise after he had recovered all 
that was given to him as husband. 

(a) IS yes. 4S). 


Under a li¬ 
mitation in a 
uiarriii'fe-set- 
tlemcnt of the 
wifti’b pro¬ 
perty, in de¬ 
fault of her 
appointment, 
for her next 
of kin or per¬ 
sonal repre¬ 
sentative, the 
hnshand,tak¬ 
ing a prior 
partial in¬ 
terest, is not 
cnlith'd. 


ROGERSON V. WHITTINGTON. 




A N issue (JevimviL vd non, having been directed in this 

case, and the time ajipointed for the trial having ex- directing a 

pired, Sir Samuel Ttomilly moved for an order that it might examined as a 

now be tried, and that the Plaintiff might be examined as witness on the 

° trial of an 

a witness. issue, no ob- 


Mr. Bell, against the motion. 


jection is 
waived, ex¬ 
cept that 
which arises 


Two questions arc to be decided by this issue: whether from his being 
the supposed testator was competent to execute a will; and 
whether the will is forged. The Plaintiff’ is the person 
suspected of forgery. He is at law an incompetent M'itness, 
as Plaintiff’ in the cause, and as a legatee. The Court will 
not prevent the heir from trying the question with all tiie 
lulvantages which the law confers on him. 


H / 


The 
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7^e Lord Chancellor. 

When the Court directs a party to be examined as a 
witness, no objection is waived except that which arises 
from his being a party in the cause. I cannot attend to 
the suggestion of forgery; but I am not inclined to deprive 
the heir of his legal advantage. The issue must be tried 
on payment of costs, and the Defendant must not object to 
the examination of Bogerson on the ground of his being 
Plaintifif in this cause. 


Feb. 5. CRAWSHAY ». COLLINS. 


A cause hav¬ 
ing been re¬ 
ferred to arbi- 


the 1st of March 1817> an order was made by coii- 
sent, that all matters in difference between the parties 


tration, under in this cause, should be referred to arbitration. After seven- 

con*8enr the meetings had been held by the arbitrators, and the 

Court will not counsel for the Plaintiffs had announced that he had 

on the arbi- finished his case; at a subsequent meeting, a claim was ad- 

cTed*^* vanced on the part of the assignees under a second com- 

Tbe parties mission of bankruptcy issued against MarkNoble (the Plain- 

ceeded^undcr being his assignees under the first commission), when 

an order made the counsel for the Defendant Collins declaring that he 

refe^hif^'a would not assume the responsibility of advising his client to 

cause to arbi- proceed in the reference unless some arrangement was made 

relative to that claim, the meeting was dissolved. Collins 

competent to being desirous that the proceedings under the reference 
cither to with- ® . 

draw,yt«sm should be continued, but the Plaintiffs insisting that he had 
abandoned, and refusing to renew, it, he now moved that 
the arbitrators might proceed in the reference. 


The Solicitor-Generalf Mr. Bmpcllf and Mr. BeameSi for 
the motion. 

The case is brought before the Court at the request of 
the arbitrators, in order to decide whether the transaction 

amounted 
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amounted to a termination of their authority. Even con* 
ceding that it is competmit to a party to withdraw from a 
proceeding under an order of the Court, at least he can 
withdraw only by formal notification, an express retraxit. 
No such step has been taken here; CcUins positivelyawears 
*hat he never meant that the arbitration should cease. 

The Lord Chancellor. 

The question whether in fact CoUins terminated this ar- 
oitration, assumes that he had a power so to do; the other 
;party must have a like power; then if they choose to ter¬ 
minate it, how are you to proceed ? If it is argued whether 
under an order of Court referring matters to arbitration, 
'Uther party can determine the reference, that is a question 
>f law which must be decided; but I have nothing to do 
vith the question of fact. 

For the motion. 

This is not a reference by agreement, of a subject not in 
-sitigation; but the progress of a suit advanced towards 
judgment, is intercepted, for the purpose of transferring 
the question, under an order of the Court, to a tribunal 
chosen by the parties. An order obtained by consent can¬ 
not, in general, be di^harged at the instance of either party 
without the consent of the other. 

Sir S. Mr. Hart, and Mr. SlepJien, against the 

Motion. 

It is not clear whether the motion (in either case un¬ 
precedented) is, that the arbitrators may be at liberty, or 
that they may be ordered, to proceed. An aj)plication for 
the first purpose is nugatory; and an order to proceed is 
unnecessary, if this authority is not determined, and if it is 
r!annot be made without consent. It is for the arbitrator.' 
no decide whether their authority is, or is not, determined; 

the\ 
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they must exercise their discretion of proceeding ex parte (a), 
but are not entitled to the opinion of the Court. 

The Solicitor-General, in reply. 

The Court possesses jurisdiction to direct the proceedings 
of persons who have undertaken the office of judge, to which 
it has appointed them. At law, the parties may rcvok(' 
an agreement that the submission to refer should be made 
a rule of Court; but a submission which has been made a 
rule of Court, it would be a contempt to revoke, [h] In no 
case has it been held that parties, having actually proceeded 
witli an arbitration under an order obtained by consent, 
may retract that consent, and withdraw from the control 
of the Court. 


The Lord Chancellor. 

The object of this motion is to ascertain to the satisfac¬ 
tion of the arbitrators, whether Collins has terminated this 
reference. Supposing that I were to decide that he did not 
terminate it, the very hypothesis on whicli you come here to 
ascertain that fact, entitles the Plaintiff to say, if he is dis¬ 
satisfied with my judgment, that Ik; will determine it. 

With regard to the question, whether the parties are at 
liberty to withdraw, in many cases it has been argued that 
arbitrators under an order of the Court, stand in the place 
of the Master; but in what former instance has it ever been 
contended that this Court can make an order on them to 
proceed ? If they have proceeded and made their award, 
much controversy has arisen whether exceptions may be 
taken to the award; and on that subject it may be sufficient 
to refer to the case of Dick v. Milligan (c); but an order 
on arbitrators to proceed is what I never before heard of. 

(rt) Wood V. Leake, 1 2 Fcs. -112. (b) Milne v. Grali u', 7 East, oOS. 

(c) 4 lira, C, 6'. 117. 536. 2 Vcs.Jiin, 23. 


The 
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'Hie short way would be for them to give notice to the 
Plaintiff that they will proceed, unless he applies to the 
Court to stay proceedings; but I wish the arbitrators to 
consider what must be the state of the Court, if whenever 
any difficulty arises before them, they are to come here 
and take its opinion. 


1818. 

CftAWSHAY 


V. 

COIXINS. 


Motion refused. 


Sir MARK WOOD, Bart. i;. EDMUND GRIFFITH. Fc-A.w.m.vj, 


T> Y articles of .'igrceinonl, dated 15th November 17117) 
Miehael Hicks Bcach^ with the consent of other per- 
■soris interested, agreed to sell to Edmund Griffith^ for 
:23,00()I., an estate called the East Mark estate; and by an 
indorsement on the articles, Mr. Griffith declared that the 
purchase was made for the equal benefit of Sir Mark Wood 
and himself. In the same year possession was taken under 
the contract, and 5000/. were paid by Sir Mark Wood, on 
•account of the purchase-money: in 17^10 a farther sum of 
2000/. was paid by him; and in 1800 a lease of the estate 
was executed by Sir Mark Wood and Griffith to George 
Webb Hall, for a term of twenty-one years, at a rent of 
1170/. On the 24th of 180G, Beach and the other 

vendors filed a bill in the Court of Exchequer against Sir 
Mark Wood, Griffith, and Hall, praying the specific per¬ 
formance of the contract for the purchase of the estate; and 
in that cause the Court directed the usual reference to the 
Deputy Remembrancer to inquire whetlier the Plaintifls 
could make a good title- Disputes having arisen be¬ 
tween Sir Mark Wood and Griffith concerning the m.a- 
nagement of the estate, and their respective rights and 
interests therein, and various suits having been instituted 
by them against each other, on the 4 th o£July 1806’, by an 

order 


The specific 
performance 
of an award 
may be com¬ 
pelled in 
equity, on the 
principle that 
the award 
only ascer¬ 
tains the terms 
of a previous 
agreement be¬ 
tween the par¬ 
ties : and al¬ 
though the 
illegality of 
the acts of 
which it di¬ 
rects the exe¬ 
cution will a£- 
lord a ground ^ 
for refusing to 
di-crcc the 
p<Tfonnance, 
the tiourt, 
considering an 
award as the 
dcci'-ion of 
judge s chosen 
by the parties, 
will not exa¬ 
mine whether 
it is unreason¬ 
able. 
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order made in a cause then depending between them in the 
Court of King’s Bench, all matters in difference between 
the parties were referred to arbitration. 


By his award, 4Ated the 9th of March 1869, the arbi¬ 
trator, after declaring, among other things, that a sum of 
1250/. was due from Mr. Griffith to Sir Mark Wood, and 
directing payment thereof on the 15tli of June next, unless 
St should have been previously paid, out of Griffith*^ 
share of “ the purchase-monej to arise by the sale of the 
said estate thereinafter directed to be sold,” proceeded in 
tlic following words- 


I further declare and award, that all the right, title, 
^nd interest eff the said Sir Mark Wood and Edmund 
Griffdh in the said East Mark estate ought to be forthwith 
sold, and that the said Sir Mark Wood and Edmund Griffith 
are to be equally interested in and liable to all benefit 
or loss which may ultimately arise or happen from such 
sale. And inasmuch as the said Michael Hicks Beach and 
Henrietta Maria his wife. Bichard Messifer, and Joseph 
Pitt have, by their bill filed in the Court of Exchequer as 
licreinbefore mentioned, prayed that in default of imme¬ 
diate payment by the said Sir Mark Wood and Edmund 
Griffith of what should be found due to the said Bichard 
Messiter and Joseph Pitt^ for principil and interest on the 
residue of the said sum of 23,000/., the said estate, or a 
■competent part thereof, might be immediately sold under 
the decree of the said Court, to raise die amount of w'hat 
should be found due: I do further award and direct, that 
the said Sir Mark Wood do, some time in the course of the 
first six days of Easter term next, or so soon afterwards as 
the said Court shall think fit to hear the application, cause 
a motion to be made, praying the said Court to direct a sale 
of the said East Mark estate in one lot, by public auction, 
before the Deputy Remembrancer, at such time as the said 
Court shall think proper under the circumstances of the 

case; 
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case; but with liberty for the said Sir Mark Wood and 
Edmund Griffith respectively to bid for the same at such 
sale. And I direct the said Edmund Griffith to consent to 
such application; or, in case the said Plaintiffs in the said 
suit shall in the mean time apply to the said Court to 
direct such sale, I award and direct the said Sir Mark Wood 
and Edmund Griffith respectively to consent thereto; and 
in either of the said cases, I direct them the said Sir Mark 
Wood and Edmund Grffith respectively to consent, that if 
he shall be declared the purchaser of the said premises at 
such sale, he will accept such title thereto as the said Mi¬ 
chael Hicks Beach and Henrietta Maria his wife, Richard 
Messiter, wnd. tToseph Pitt, shall be able to make thereto; 
and that he shall pay his purchase-money and complete his 
purchase forthwith.” 

The arbitrator then directed the distribution of the pur- 
chase-money, in case the Court of Exchequer shoiTld ^rder 
such sale, first in satisfaction of the sum due to th^ ven¬ 
dors, then of the advances made by Sir Mark Wood, and 
afterwards in equal moieties between Sir Mark Wood and 
GnffitJi, and continued as follows: 

“ But in case the said Court of Exchequer upon sucl» 
application as aforesaid, shall not think fit to direct a sale of 
tl]e said estate, then I direct that they the said Sir Mark 
Wood and Edmund Griffith shall, within fourteen days after 
the said Court shall have signified such its determination 
tliereon, join in giving a proper authority in writing, for 
Messrs. Hoggart and Phillips of Broad-street, in the city oi* 
London, auctioneers, to sell all the estate, right, title, and 
interest of them the said Sir Mark Wood and Edmund 
Griffith to and in the said premises by public auction, within 
six months after such authority shall be given, at which sale 
they the suid Sir Mark Wood and Edmund Griffith respec¬ 
tively are to be at liberty to be bidders: and the monies for 
wlajeh such estate, right, title, and in tore t to and in the said 

jn’cmi'jci 


181 &. 
Wood 

V. 

Gbiffith. 



46 


CASES IN CHANCERY. 


1818. premises shall be sold at such sale, shall, after payment of 

^ all incidental expences, be applied in the same manner as 

V. is hereinbefore directed respecting the surplus of the pur- 

GBirriTii. chase money of the said estate, if sold under the dii eclions 

of the Court of Exchequer, after satisfyittg the payments 
which the said Court shall direct to be made th« reout as 
aforesaid. And in either of the cases aforesaid, I award 
and direct that they the said S\v Mark IVaod ami Edmund 
Gi-iffith respectively do execute all proper and necessary 
conveyances of the said premises, and every pari thereof, 
and of their respective rights and interests in and to the 
same, to the purchaser or [tiirchasers thereof, and do all 
acts necessary to carry such sale into effect, lint if in either 
of the cases aforesaid it shall appear, that the said Michael 
Hicks BeacJiy and Henrietla Maria his wife, liic/tard Mes- 
siter, and Joseph Eifty cannot make a good and sufficient 
title to tlie said premises, or any part thereof^ or if for any 
other reason the said contract for the sale of the saitl estate, 
as between the said last-mentioned parties and the said Sir 
Mat'k Wood and Edmund Griffithy cannot be carried into 
execution, then, inasmuch as the said Michael Hicks Beachy 
and Henrietta Maria his wife, and their lrii>tcf‘s, are not 
parties to this reference, it does not appear to me that 1 
can make any specific award concerning the said East 
Mark estate; But I award and direct, that if upon the 
completion of any sale of the said estate, or of the interest 
of the said Sir Mark Wood and Edmund Griffith therein, 
as hereinbefore directed, or upon the vacating or rescinding 
the said purchase contract, for want of a good title, or 
otherwise as aforesaid, the said Sir Mark Wood shall not re¬ 
ceive from the net produce of such sale, or from the said 
M, H. Bcachy or the said trustees, or out of the said Court 
of Excliequer, or otherwise, the whole of the said sums of 
5000/., and 2000/., so advanced by him as aforesaid, with 
such interest as aforesaid, then and in that case the said 
Edmund Griffith shall make good and pay to the said Sir 
Mark Wood one moiety of the deficiency of the said two 

15 principal 
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principal sums and interest; and if in either of the said last- 
mentioned cases, the sum or sums to be received by the said 
Sir Mark Wood shall exceed the said sums of 5000/., and 
2000/., and interest as aforesaid, then I award and direct 
that the said Edmund Griffith shall be entitled to one 
moiety of such excess, and the said Sir Mark Wood to the 
other part thereof.” 


1818. 

Wood 


V. 

GuimTU. 


Within the first six days of Easter term after the date of 
the award, Sir Mark Wood accordingly, with the consent of 
Griffith, moved in the cause depending in the Exchequer, 
that a sale might be directed of the East Mark estate; but 
the Plaintiffs in the Exchequer opposing the motion, it was, 
on the \2i\v oiFebruary 1811, refused. 

Within fourteen days after the refusal of that applica¬ 
tion Sir Mark Wood gave written notice to Griffith of his 
readiness to join in authorizing a sale of all the estate, 
right, title, and interest of himself and Griffith in the East 
Mark estate, pursuant to the award, and tendered to Griffith 
lor his signature, which he refused, an authority to the auc¬ 
tioneers for making sucli sale. 


The bill, filed by Sir Mark Wood, stating these facts, 
})rayed that Griffith might be directed specifically to perform 
tlie award so far as relates to the sale of all the estate, right, 
title, and interest of the Plaintiff and the Defendant to and 
in the East Mark estate, and forthwith to sign the autho¬ 
rity before set forth to enable the auctioneers to make such 
sale, or that it might be referred to the Master to settle a 
{iroper authority for that purpose, and that the Defendant 
might be directed to sign the same when so settled; and 
that he might be directed to do all other necessary acts for 
perfecting such sale on his part, and that the monies to 
arise from such sale might be applied according to the di¬ 
rections of the award. 


Thr 
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The Defendant, bj his answer, insisted that he was not 
bound to execute an authority for the sale of the estate, it 
being uncertain whether the vendors could convey a good 
title; and the arbitrator having declared that in case of 
their inability so to do, it did not appear to him that he 
could make a specific award concerning the estate, and in 
the event of the rescinding that contract for want of a good 
title or otherwise, having given directions for the settlemeni 
of the business between the Plaintiff and the Defendant. 

The answer further represented, that in Trinity term 
1811, the Plaintiff^ by means of a partial and unfair state¬ 
ment of the award, procured a writ of attachment again* ’ 
the Defendant for an alleged contempt of Court in not gi\ • 
ing an authority for the sale of the estate; when the 
Defendant, having in his answer to the interrogatoric.v 
exhibited' to him, stated that it did not appear that the 
vendors could make a good title, he was reported not in 
contempt, and the writ of attachment was quashed: and the 
answer insisted on those proceedings as confirming the D^^ 
fendant's construction of the award. 

The answer also stated, that the Defendant had advanccir 
large sums of money in' the management and concerns oi 
the estate, and that a compulsory sale with a defective title, 
as required by the Plaintiff, would be attended with gr^ .. 
detriment to him. 

The decree made by the Master of the Rolls on the 22d 
of March 1814 declared, that the Defendant was bound to 
perform his part of the award, by joining with the Plaintiff 
in the sale of all the estate, right, title, and interest of the 
Plaintiff and Defendant to and in the East Mark estate ; 
and ordered, that the Defendant should join the Plaintiff iu 
signing an authority to Messrs. Hoggart and Phillips^ to 
sell all such estate, right, title, and interest, pursuant to 
the award accordingly; and iu case the parties differetf 

about 
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alxjut the form of such authority, that it should be referred 
to the Master to settle the same; and that the Plaintiff and 
Defendant should duly sign such authority when so settled: 
ajnd after such sale should have been made, that the Plaintiff 
and the Defendant should respectively execute all proper 
and necessary conveyances of their respective rights and 
interests in and to the East Mark estate to the purchaser or 
purchasers at such sale, and do all acts necessary to carry 
such sale into effect; and that the monies for which the 
said estate, right, title, and interest should be sold, after pay¬ 
ment of all incidental expenses, should be paid and applied 
in such manner as is in the award directed. 


l$18. 

Wooo 


V. 

Ghiffith. 


On the 23d of Ma^ 1815 an order was made by con¬ 
sent, for a reference to the Master to settle and approve a 
particular and conditions for the sale of all the estate, 
right, title, and interest of the Plaintiff and Defendant to 
and in the East Mark estate. On the 15th of September 
1815 the sale took place, and Mr. Farquhar became the 
purchaser at the price of 10,100/.; and by an order of the 
22d of January 1816, it was referred to the Master to 
approve a proper conveyance. Before the sale the De¬ 
fendant presented a petition of appeal from the decree at 
the Rolls; and having been attached for refusing to exe¬ 
cute the deed of conveyance approved by the Master, he 
was on the 11th of July 1817 discharged, on executing the 
deed as an escrow, to bo deposited in the Master’s office, 
and abide the event of the appeal. 

The appeal having been argued on a former day by Sir 
Samuel BomiUy, Mr. Leach, and Mr, Cooke, for the Plain¬ 
tiff; and by Mr. Hart, and Mr. Spranger, for the Defend¬ 
ant, the Lord Chancellor now gave judgment. 


The 
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T/ie LoKL> CllANCLLLOU. 

This case presents four questions. 

1 st. What is the incaniudrof the award? It is contendeii 
on the part of Sir Mark Wood, that the Court of Exche¬ 
quer having refused his application made in obedience It* 
the award, for an order for the sale of the estate, inasmuch 
as that attempt to dispose of the estate became ineffectual, 
the interest of liimself and Gri^th under the contract, 
must be put up to sale. On the other hand it is urged, 
that till, by the report confirmed, it appears that a good 
title can be made, it was not the meaning of the award 
that the equitable interest, which might be more, or less, or 
nothing, should be sold. 


2 d. (A question to which I have given much considci- 
ation,) supposing the meaning of the award ascertained, 
and considering an award being founded in an agreement 
to refer, as an agreement of the parties, of which the spe¬ 
cific performance may be enforced, whether the award may 
not be in its nature so unreasonable, that a court of equity 
wall lend no assistance to its execution ? A doubt founded 
in this instance on the circumstance that, according to the 
Plaintiff’s construction, the arbitrator orders a sale before 
it is known that a good title can be made, and when the 
period during which the reference of inquiry into the title 
has been pending, must depreciate the property. 

:id. Whether the award can be carried into effect ? It is 
insisted by Mr. Griffith, that, supposing the meaning of the 
award such as the Plaintiff' contends, it requires the par¬ 
ties to do acts which would amount to champerty or main¬ 
tenance. 


4 th. Whether the question on the construction of the 
award has been aheady determined; the Court of King’s 

Bench 
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Bench having dismissed the application of Sir Mark Wood, 
for an attachment against Griffith, on the report of its 
officer that Griffith had not been guilty of a breach of the 
award ? 

On the decision of these questions depends the general 
question, Whether, under the circumstances, the decree of 
the Master of the Rolls ought to be affirmed or reversed ? 

The decree declares, fhat the Defendant is bound to per¬ 
form his part of tlie award, by joining with the Plaintiff in 
the sale of all their estate, right, title, and interest, to and 
in the East Mark estate. On that principle the decree pro¬ 
ceeds ; and the subsequent ordering part is calculated only 
to carry it into effect. The circumstances of the case arc 
these: Jn l7f^7 the vendors entered into a contract w'ith 
Griffith and Wood, for the sale of the estate, at the price 
of 2S,()OOt. ; in the same year possession was taken; ami 
the histoi-y of this case may, I think, amount to a demon¬ 
stration that the Court acts with something like justice, 
when, as in later times, it insists tliat purchasers taking 
pt)ssession of the estate shall not retain the price. The 
purchase-money was not put into a neutral state between 
the })arties, as perhaps in all cases of possession by the 
purchaser it ought to be; but Sir Mark Wood payed 
on account of the joint contract, in 17y7 3000/., and in 
I7yy 2000/., and in 18(;() he executed a lease, by winch 
lie incurred an obligation to maintain the lessee in the en¬ 
joyment of the estiite, for no loss a term than twenty-one 
years. In 180t) the vendors filed a bill in the Exchequer 
to compel performance ol‘ the contract; anil the Defendants 
in that suit putting in question not the contract, but the title, 
the Court of Exchequer had only to refer it to the Remem¬ 
brancer to inquire v/hether a good title could be made, it 
must bo admitted that the case is not without difficulty . 
for the reference was directed in 1807, and the Rcnicji!- 
brancer has not yet resolved that single question. l< 

E 2 pears 
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pears that previously to 1809, Griffith and Wood had un¬ 
fortunately engaged with each other in various suits at law 
and in equity, all which were referred to the decision of 
tlie arbitrator, and decided by his award. The question 
on the appeal is, whether the Master of the Rolls has 
rightly construed that award ? 

It is extremely clear that every award must be certain 
and final; but it has, particularly in more modern times, 
been considered the duty of the Court, in construing an 
award, to find that it is certain and final; and instead of 
leaning to a construction, which in effect would destroy 
nine-tenths of the awards made, if possible to put one con¬ 
sistent sense on ail the terms. In considering the meaning 
of this award relative to the sale of the estate, it must be 
recollected that the business of the arbitrator was to settle 
the differences between Griffith and Wood; and that the 
Court of Exchequer, or the vendors. Plaintiffs in that 
Court, might not consent to the sale of the interest, such 
as it was, or that property so circumstanced might not meet 
with a buyer; and that notwithstanding the direction to sell, 
the estate might thus remain unsold 

The direction for the sale of the right, title, &c. is, ac¬ 
cording to its incontrovertible meaning, a direction that all 
the right, title, and interest in the estate (those words nevpr 
having been before used in the award) should be forthwith 
sold. The arbitrator seems to have intended a sale not 
only of the right, title, and interest, but of the estate itself, 
if it could be brought to sale. The direction is express 
tiiat Wood and Griffith shall consent to a sale, and shall, if 
cither of them becomes the purchaser, accept such title as 
the Plaintiffs in the Exchequer can make. Attending to 
the constant language and practice of this Court, where 
it is repeatedly held that a party has by his acts rendered 
it impossible for him to object to a title, and coupling that 
with this express direction, it cannot be doubted that if the 

Plaintiff 
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PJaintiiF or Defendant bought the estate, they must take 
such title as could be made. The arbitrator thougli he 
could compel them to consent to the sale, yet could make 
no such effectual order on the vendoi’s, who were not 
parties to the reference. He foresaw that they might 
choose to retain the estate, notwithstanding the objections to 
the title, rather than carry it to sale subject to the depre¬ 
ciation arising from those objections. Providing for the 
event of their withholding their consent, he says, that in 
case the Court of Exchequer should not think fit to 
direct a sale, GriffUh and Wood shall give authority to sell, 
not the estate, but all the right, title, and interest. Here 
is no qualification, no direction that the sale shall depend 
on the Remembrancer’s report that the title is good. 


IHiS. 

Wood 


V. 

GHlfflTH. 


Then comes the clause on which so much difficulty has 
arisen—“But if in either of the cases aforesaid it shall 
appear, that the said M. H. Beachy &c. cannot make a 
good title &c. it does not appear to me that I can make 
any specific award concerning the said JEast Mark estate.” 
(«) It occurred to the arbitrator, that it might finally 
appear that a title could not be made to this estate, that 
the j)urchasers would not be obliged to take it, and that 
therefore in certain events which might happen he could 
not make a specific award respecting the estate itself 
Does that render the award less final and certain with 
respect to Gn iffith and Wood ? Being, as I say they were^ 
the owners of the estate in equity, they had a right, subject 
to considerations of law to which I shall presently advert, 
to sell such right, title, and interest as they had. It is 
impossible on a fair exposition to contend, that the arbi¬ 
trator meant by tliis clause to defeat all the prior clauses. 
In the construction of an award the Court is bound, so far 
as the terms will admit, to give to it such a meaning as 
shall render it conclusive; and not by the construction of 


(«) See the clause, ante p. 4G. 

E 3 


(me 





7 , 

Gzii! riiU. 


one part to defeat another. That is my opinion on the 
first point. 

It is said that this opinion clashes with the judgment of 
the Court of King’s Bench; 1 think not; but were it 
otherwise, if upon investigation I become convinced that 
their judgment is wrong, I should violate my duty by 
adopting it in preference to that which I think right. 


One difficulty which I confess I felt, I shall now state, 

together with the grounds on which I have at length over- 

Principlc on come it. That a bill will lie for the specific performance 

•which tlie « i • i i i i 

Court decrees award is clear, because the award supposes an agree- 

the specific jnent between the parties, and contains no more than the 

performance . , , , . 

of awards. terms of that agreement ascertained by a third person; and 

then the bill calls only for a specific performance of an 
agreement in another shape: but the Court has always 
exercised the discretion of withholding its assistance for the 
performance of unreasonable agreements. I was much 
struck with the consideration of this as an agreement to 
sell an estate under the circumstances in which the arbi¬ 
trator has directed a sale; the very fact that the title is in 
dispute in the Court of Exchequer, must throw a damp 
on the proceedings and depreciate the property. 


No one will dispute this proposition, that if a man offers 
to sell an estate in fee simple, and it appears that he is 
unable to make a title to the fee simple, he cannot refuse 
to make a title to all that he has. The purchaser may 
insist on having his estate such as it is. The vendor can¬ 
not say that he will give nothing, because be is unable to 
Jt a person give all that he has contracted to give. If a person pos- 
pobs-jss/‘d of a ^ joo years, contracts to sell the fee, he 

to sell the fee, cannot compel the purchaser to take, but the purchaser 

coinpcrthc compel him to convey, the term, and this Court will 

purchaser to 

take, but the j)i)rchascr ran compel him to convey, the term, and this Court will arrange 
the equities etween the parties. 


arrange 
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arrange the equities between the parties. But the present 
agreement is to be regarded as an agreement embodied in 
an award; and the question is, wliat is tlie effect of an 
agreement coming into a court of equity in that sliapc: 
and that question must be considered with reference to the 
cases in which Courts have determined, that they will con¬ 
form to the opinion of judges cliosen by the parties. If 
judges so chosen erroneously decide a question of law, the 
Court will abide by that decision. («) Upon that princi¬ 
ple I am of opinion that the objection of the unreason¬ 
ableness of this award cannot be sustained. 

It is then contended that the performance of the award will 
involve the parties in the guiltof champerty and maintenance. 
It must be admitted, that neither this Court nor any other 
will enforce an agreement by which, if carried into cx<'- 
cution, the parties would be compelled under the process 
of a court of justice, to do that which in the view of 
justice is criminal. In many of the proceedings relative 
to this award; on motions for rules for an attachment, r.nd 
to discharge rules &c. this objection might have been 
urged ; but without adverting to that circumstance, let us 
now consider the foundation of the objection according to 
the settled practice of the Court. I have referred to a 
class of cases in which this Court has been in the habit of 
.declaring, that a party who contracts for the purchase of 
an estate in fee simple, is entitled to what the vendor can 
give. It is extremely clear that an equitable interest under 
a contract of purchase, may be the subject of sale. A 


isiy. 


Wood 
1 ). 

GalFFITH. 


Tho Courti; 
will abide by 
tlie iloci'ioii, 
though ('rro- 
ncous, of 
judges cho-eii 
l)y the partit“i 
to decide a 
(juestioii of 
law. 


C/j) On the question in what cases a mistake in law vitiates an award, 
Campbell v. Twcmlotv, 1 Price, 81. St^ V. Andrews, ’2 Mad(l,c. 
Woldenberg v. Lageman, 6 Taunt. 2.55. Chare v. Westmore, I." 

.".57. Young V. Walter, 9 Ves. .564. Ke7it v. Ehtob. 5 Ea^l, 15. Ainsh y v. 

CaldweU on Arbitration, p. 55. Ching v. Citing, 6 Ves. i2sand 
the authorities there cited. On the eflTect of unreasonableness, see 
V. Metcalfe, 1 Atk. 64. and the cases collected in Caldwell on Arbitia- 
tion, p. 108, 109. 

E I 
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An equitable 
interest under 
a contract of 

E urcliase may 
c the subject 
of sale; tbe 
subcontract 
converts the 
original ven- 
<lec into a 
trustee of his 
equitable in¬ 
terest for his 
vendee, who 
acquires the 
same rights 
•which he had 
to the benefits 
to be derived 
under the pri¬ 
mary contract. 
Such subcon¬ 
tracts are not 
within the 
doctrine of 
champerty 
and mainte¬ 
nance. 


person claiming under that contract) becomes in equity a 
trustee for the persons with whom he afterwards contracts; 
without entering into any covenants for that purpose, they 
are obliged to indemnify him from the consequence of all 
acts which he must execute for their benefit; and a court 
of equity not only allows, but actually compels, him to 
permit them to use his name, in all proceedings for ob¬ 
taining the benefit of their contract. Assuming that the 
award directs the sale of the estate, right, title, &c. before 
the determination of the suit in the Exchequer, what is 
that but what happens every day ? If Gi ijffith and W(mdy 
during the pendency of the suit in the Exchequer, sold 
the estate to A. B., he would have a right in a court 
of equity, to insist, as purchaser of the estate, that they 
should convey to him tbe fee simple, or such title as they 
had. So insisting, he claims no more than they would be 
entitled to claim, if they had not sold their equitable inter¬ 
est; having sold, tliey become trustees of that equitable 
interest: their vendee acquires the same right which they 
had; that is, a right to call on the original vendors, indem¬ 
nifying them against all costs and charges, for the use of 
their names to enable them to execute the subcontract, by 
which they have undertaken to transfer their benefits 
under the primary contract. If 1 were to suffer this doc¬ 
trine to be shaken by any reference to the law of cham¬ 
perty or maintenance, I should violate the established, 
habits of this Court, which has always given to parties 
entering into a subcontract, the benefit which the vendors 
derived from the primary contract. 


I think that the opinion of the Court of King’s Bench 
was not against the contract; but if it were, it would be my 
duty as a Judge, with all respect to their authority, to cx- 
pi'ess my own judgment. The opinion of that Court on 
an attachment, is in truth little more than the opinion of 
their officer. It is a consolation to me, that if I am wrong 

i4 in 



CASES IN CHANCERY. 

ill this case, my error may be corrected elsewhere; but I 
have taken great pains to be right. 

The decree must be affirmed. 


On this day Mr. Cooke moved, on the part of the Plaintiff, 
that the conveyance executed by the Defendant, might be 
delivered out of the Master’s office, to be executed by the 
Plaintiff, and delivered to Farquhar^ the purchaser. 

The Lord Chancellor. 

The suit originated in a bill filed by Sir Mark Wood, 
praying the specific performance of tlie award. The late 
Master of the Rolls thought, that by their agreement so 
ascertained, the parties bound themselves to bring to sale 
their interest in the estate, the title to which had not yet 
been shown to be good, and during the pendency of a suit 
in the Exchetjuer between them and the vendors, and of a 
reference in that suit to the officer of the Court to examine 
the title. He held that the parties had agreed, if the estate 
itself could not be sold, to a sale of their right, title, and 
interest; a species of property which must be carried to 
market surrounded by difficulties and embarrassments. 
The purchaser of their interest in the contract might cer¬ 
tainly, if a good title could not be made, compel repayment 
from the original vendors of the sums advanced by Wood; 
and he would probably be considered as having a lien on the 
estate to that amount; but it might be found that those 
vendors had no interest in the estate, and in that case the 
purchaser would have only a personal demand against the 
individuals who received the money. 

I repeat that I proceeded to the confirmation of thi.^ 
judgment most unwillingly; because it occurred to me that 
it was next to impossible that such an interest could be 

sold 



WOOB 


V. 

GaiPFITH. 


March 14. 
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Tn enforcing 
the perform¬ 
ance of an 
agreement 
embodied in 
an award, the 
(>ourt pro¬ 
ceeds on pe¬ 
culiar princi¬ 
ples. 


sold Otherwise than to the loss and disadvantage of one, 
at least, of the persons who liad entered into the contract. 
I took pains to persuade myself that the award had not the 
meaning imputed to it by the Master of the Rolls; but 
being finally of opinion that such was its meaning, I could 
not refuse to decree the s})ecific performance of the award, 
considered as an agreement between the parties. The ob¬ 
jections of the Defendant appeared to-me untenable. I 
thought it impossible to maintain, that the Court, in en¬ 
forcing the performance of an agreement embodied in an 
award, a})plies exactly the same principle.s as in the case of 
a common agreement between yL and B. Having sub¬ 
mitted to a judge chosen by tliemselves, the parties gi\o 
to his acts an authority whicli the Court would not alloAv 
to their own. If the objection that the acts wliich the 
award directs amount to chan)perty or maintenance can 
l>c sustained, I am satisfied that this Court has almo l 
daily decre«d a violation of the law. 

The order must be made, but I shall give no costs. 


Vch. .A 


HOULDITCH D. IlOULDITCII. 


the 13th of June 181f>, an order was made, on the 
petition of the Defendant, for a reference to the 
Master to tax the bill of his solicitor, the Defendant submit¬ 
ting to pay what should appear due on such taxation; and the 
order directed that all proceedings at law against the peti¬ 
tioner oil account of the bill should be stayed until after the 
Master had made his report. On the 7 th April 1817, 
before a report had been made, the solicitor died intestate; 

tlakw^for con- ^ January last, his administratrix caused 

tinning the 

taxation, his administratrix proceeding at law against the client, was held not to have 
committed a contempt. 

tlic 


After an order 
for the taxa¬ 
tion of a soli¬ 
citor’s bill, 
staying pro¬ 
ceedings at 
law till the re¬ 
port, the soli¬ 
citor having 
died before 
a report, and 
no measures 
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the defendant to be arrested and held to bail for the 
amount of the bill of costs. On this day the Defendant 
moved that the administratrix and her solicitor might be 
committed for a contempt. 


1818. 


Houi-ditch 

V. 

Hojtt.ditch. 


Sir Samuel Romilly and Mr. WaJcrfield^ for the motion. 

The taxation may proceed without a fresh order, not¬ 
withstanding the death of the solicitor; the Defendants 
undertaking to pay the amount when ascertained, is bind¬ 
ing on him in favour of the representatives. 

Mr. IVingJieldi against the motion. 

The death of the solicitor terminated the proceedings 
under the order; nor is any explanation given of the De¬ 
fendant’s delay, in suffering the interval between the death 
in April 1817j and the commencement of the action at law 
in Janmry^ to elapse without any attempt to revive the 
ordci. 


The Lord Chancellor. 

It is impossible to visit this proceeding as a contempt. 

Motion refused, witli costs; the administratrix consenting 
Jo an order for the Master to proceed on the taxation, ami 
the Defendant undertaking to pay to her what on such 
taxation shall appear due, with a stay of all proceedings at 
law.—Reg. Lib. A. 1817, f<>> 
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Ex parte GREENHOUSE. 


On a reference 
in a petition 
under Stat. 

52 Geo. 3. 
c. 101. the 
Master may 
receive affida¬ 
vits in evi¬ 
dence. 


XN November 1815, on a petition presented under the 
act providing a summary remedy in cases of abuses of 
trusts created for charitable purposes (a), an order was 
made directing certain inquiries before the Master, {b) In 
proceeding on the reference the Master received affidavits 
in evidence; and having made his report, a petition was 
presented by the original petitioners to confirm it and 
carry it into execution. A counter petition was then pre¬ 
sented, insisting that the proceeding of the Master, in re- 
’ ceiving affidavits in evidence, was contrary to the established 
usage of the Master’s office, and to the practice of the Court, 
and that he ought to have made his report upon the evi*- 
dence of witnesses examined before him, or before com¬ 
missioners upon interrogatories; and therefore praying that 
the Master might be directed to review his report, and to 
take the evidence relative to the matters referred to him by 
interrogatories. 


Mr. Hart and Mr. Phillimm-e^ in support of the second 
petition. 


The Master has erred in persisting, against the protest of 
the petitioners, to receive affidavits. No clause in the 
statute on which these proceedings are founded, authorizes 
such a departure from the established usage, or excludes the 
parties from that right of cross-examination which could 
not have been denied to them under an information. The 
statute declares, that it shall be lawful for the distinguished 
persons whom it enumerates, to hear petitions “ in a sum¬ 
mary way, and upon affidavits or such other evidence 
as shall be produced upon such hearing, to determine the 


jji) 1 MaM. 92. 

same 


(o) Stat, 52. Geo, 5. c, loi. 
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same;” but it contains no regulation relative to the pro- 1818, 
ceedings in the Master’s office, and introduces no innovation 
in the practice there. That practice is founded on the in- Green]^ 8E. 
controvertible principle, that the purposes of justice are 
better attained by examination on interrogatories, with the 
opportunity of cross-examination, than by affidavits, in 
which the deponent, instead of being sworn to divulge the 
whole truth, swears only to the truth of what he states; a 
statement in which the person who prepares it, is careful to 
to insert nothing unfavourable to his case. The inexpe¬ 
diency of a deviation from that practice is strongly evinced 
in the present instance, by the loose and general expressions 
in the affidavits on which the Master has founded his report. 

On former occasions the Court has held itself bound to a 
strict construction of the act (a); and in the spirit of those 
decisions, will refuse to interpret it as authorizing, in the 
absence of an express direction, by implication and infer¬ 
ence, so dangerous an innovation in the rules of evidence. 


Sir Samuel Romilly, Mr. Bell, and Mr. Heald. 


The Masters have generally understood, that on refer¬ 
ences in causes, they may proceed on affidavits or interroga¬ 
tories at their discretion ; but in this case the Master has 
no choice; it is not competent to him to examine on 
interrogatories. The legislature has created a new tribunal, 
to which a jurisdiction is committed in certain specified 
cases; neither the court so constituted, nor the Master 
acting as its organ, has any authority to proceed otherwise 
than as directed by the act. The express direction is to 
proceed in a summary way, and by affidavit. It is vain to 
insist on the convenience of cross-examination; the Court 
has no power to exhibit interrogatories. It has been ar¬ 
gued- on the other side that no evidence can be good 
against a person who has not an opportunity of cross- 


(fl) £x parte Rccs, 3 Vcs,Sc Bcawes. lO. Ex parte Brown, Coop.295. 

exaininatioii: 
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1818 . examination; but that argument is confronted by whole 
^ classes of cases. In bankruptcy, in lunacy, on interlocutory 
(iBKENHocsE. applications in courts of law as well as equity, on motions 
to set aside judgments, and for delivery of annuity deeds; 
in all these instances evidence is taken on affidavit. The 
examination of the party on interrogatories, proceeds on 
very different principles, from the examination of a witness; 
and is only a mode of compelling that discovery to which 
his opponent is entitled. Under this statute neither the 
Court nor the Master has any authority to enforce the at¬ 
tendance of witnesses. 

Mr. Hart<i in reply. 

There is no ground for contending that the legislature 
meant to abolish the ordinary course of proceeding. The 
order under which we are now arguing, directs that tht 
parties shall be examined on interrogatories; on what prin¬ 
ciple can the Court, retaining that power, hold itself ex¬ 
cluded from the regular examination of witnesses ? 

The Master of the Rolls. 

I shall not finally dispose of the general question, but 
at present I am strongly of opinion that the proceeding ot 
the Master is right. The question is not whether the 
Master has drawn a correct conclusion from the evidence, 
hut whether he ought to have received affidavits, or to have 
directed examination on interrogatories? Whether tlu 
proper mode of proceeding under the statute, is by analogy 
to the proceedings in causes ? The statute creates a new 
tribunal, to decide in a summary way, on petition, by a 
mode of proceeding t^uite new in all its parts. A petition 
[ircscnted by any two or more persons, on the subject of cer¬ 
tain trusts, is to be heard and determined on affidavit, or such 
other evidence as shall be produced. Unquestionably had 
tlic same points arisen before the Court, no objection could 
have been made if they had been decided on affidavits. 

lo The 
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The question is, whether the Master is to observe a mode 1818 . 
of proceeding different from the Court ? The act docs not 
m terms direct a reference to the Master; but why, when o’Kia.Nm?usfc:. 
the case comes before him, is he to be guided by the 
analogy of a cause, to which, in every other stage, the 
pj oceedhigs are not analogous ? The objection that difficult 
(juestions are unfit to be decided by affidavit, is an objec¬ 
tion to the act. Tlte Court clearly may proceed by affi¬ 
davit. Can the Master originate a mode of proceeding 
different from that prescribed by the act ? Is he, instead of 
applying to the Court for direction, himself to institute a 
new course? The Master may properly ask what power he 
has to issue a commission. This is a summary jurisdiction, 
and must be exercised strictly in the mode appointed. 

Had it been intended tliat, in the ulterior proceedings, a 
course should be pursued different from that originally 
prescribed to the Court, would not the legislature have 
specified that course ? With respect to analogy, in causes, 
you have the analogy of proceeding in tlie manner con¬ 
tended for by the petitioners; on petitions in bankruptcy, 
lunacy, &c. you have the analogy of proceeding by affidavit. 

Why on a pc'tition, is tlie Master to adopt the analogy of 
proceedings in a cause ? a course which the legislature lays 
aside, and for which it substitutes petition; a summary 
proceeding by petition and affidavit. In cases of petition 
it is the established practice to decide difficult questions on 
’affidavit. The court might direct a different mode of pro¬ 
ceeding; but the (piestion is, whether the Master can 
Iiimscll’ institulc a new course? I cannot say that the 
Master did wrong in proceeding on affidavit. 


On this day his Honour said, that he retained the opinion 
wln'ch he liad before ex})ressed, and dismissed the comitor- 
petition. 
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CARTER w. DEAN. 


bill in this case, filed by'one of the executors of 
actions of buy- Edward Pillheam, deceased, against his co-executors, 
l^ng"ibc?deu-® persons interested in the real estates of the testator, 

tal to the o^ stated, that in consequence of devastavits committed by 
famerj^zifar co-executors, judgments at law had b^en obtained by 
ex^pted creditors of the testator against the plaintiff personally; 

from the oper- charging that the testator was, at the time of his de- 
bankrupUaws, * trader within the meaning of some of the laws in 

by Stat. 5. force against bankrupts (<z), prayed an account of the per- 

^ 40 .* sonal estate, and a declaration that the freehold estate was 

subject to make good the deficiency of the personal estate, 
and if necessary, a sale for that purpose. 


TJie testator, at the time of his death, carried on the 
business of a cowkeeper. It appeared in evidence, that the 
business consisted in buying and selling cows and calves, 
and selling milk; that the testator bought cows for the 
pui*pose of making a profit by selling the milk, and when 
they became dry and yielded no milk, fattened and sold 
them; that he kept a stock of 20 or 30 cows, and bought 
grains, hay, and distillers’ wash, as food for them; that he 
occupied about 38 acres of meadow, land, the better to 
enable him to carry on the business of a cowkeeper, 
grazing his cows thereon, and making hay for them; that 
he did not carry on the business of a farmer, by ploughing 
land, and sowing, reaping, and selling corn; that the 
place at which his business was conducted, was separate 
from any other of his concerns, and exclusively appro¬ 
priated to the business of a cowkeeper; and that he exer¬ 
cised no other trade. 

(a) By Stat. 47 Geo. 5. c. 74. the real estates of tiaders are assets for 
ihe payment ot ell their debts. 

Mr. 
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Mr. Hart and Mr. Ahercromhy^ for the Plaintiff. 

Mr. Agar and Mr. Parker-, for the Defendants, in addi¬ 
tion to the printed authorities, cited Ex parte Ledyard, from 
a note of Mr, Montague* (a.) 


1818. 

Carter 


V. 

PSAN. 


7%c Master of the Rolls. 

In order to entitle the Plaintiff to an account of the real 
estate, it must appear that the testator was a trader within 
the meaning of the bankrupt laws. The facts are, that 
the testator was a cowkeeper, occupying 38 acres of pasture 
land; that he purchased large quantities of cows, and keep¬ 
ing them while a profit could be made by selling the milk, 
when they became unfit for that purpose, fatted and sold 
them. 1 am clearly of opinion, that such transactions 
amount not to a trading within the meaning of the bank- . 
rupt laws. The cases of Mills v. Hughes (i), and Bolton v. 
S(merby (c), exclusive of Ex parte Ledyard, decide the 
question. Farmers, graziers, and drovers, are expressly 
exempted from the operation of the bankrupt laws (d); and 
the term drover denotes, not a driver, but a dealer in 
droves, of cattle. All the transactions of buying and selling 
in which the testator was engaged, are referable to some 
one of these three characters; as the occupier of pasture 
land, he was a farmer and grazier; as a dealer in cattle, a 
drover; and ** a person cannot be less exempt from the 
the operation of the bankrupt laws, because he is exempted 
partly as a farmer, partly as a grazier, and partly as a 
drover, for the several acts done by him in those respective 
characters.” (e) 


(o) “ Cow-keeping, by grazing the cows and selling the milk, seems not 
to be a trade. 17th Jitgust, 1800.” 

(b) WiUes, S88. (c) 11 East, 274, 

id) 5 Geo, 2, c, 30. $ 40. made perpetual by 37 Geo. 3, e. 124, 

[e) Per Lord EUenhorw^k, 11 Emt, 277. 

VoL. I. F T1i€ 
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V. 

DriAN. 


The bill therefore, so far as it seeks an account of the 
real estate, must be dismissed with costs. 


RoLLri. 

Feb. 10.13.1b. 

The will (at¬ 
tested by three 
witncsscb) of a 
person having 
a power to dis¬ 
pose of a fund 
consisting 
partly of real 
estates, and 

S iartlyofhouse- 
lold furniture, 
linen, and 
plate, contain¬ 
ing a gift of 
“all iny estates 
and effects of 
whatsoever 
denomina¬ 
tion,” and of 
“ my house¬ 
hold furniture, 
w ith linen and 
plate,” is not 
ail execution 
of the power. 
Parol evidence 
is not admis¬ 
sible to show 
theinadequacy 
of the personal 
estate of the 
testatrix to 
satisfy the pur¬ 
poses of the 
■will; but with 
regard to real 
estate, parol 
evidence 
would be ad¬ 
missible for 
that purpose, 
if an intention 
to pass realty 
appeared on 
the will. 


JONES CURRY. 

J^ILLIAM BROWNE, by his will, dated 1 7th January 
1810, gave, devised, and bequeathed unto Thomas 
Curry and Edward Drury, and the survivor of them, and 
the heirs, executors, and administrators of such survivor 
for ever, a moiety of certain freehold hereditaments, and 
also all his household furniture, beds, bedding, plate, linen, 
and china, and all his stock in trade, money, and securities 
for money, debts, and all the residue of his real and per¬ 
sonal estate and effects, upon trust to permit Isabella 
Common, the wife of Robert Common, to have the free use 
and enjoyment of his household furniture, beds, bedding, 
plate, linen, and china, during her life; and after her de¬ 
cease, upon trust to divide and distribute the same house¬ 
hold furniture, beds, bedding, plate, linen, china, or the 
monies arising from the sale tliereof, in case the same 
should be sold, unto and equally among the issue, child, 
or children of Isabella Common, and to the issue, child, or 
children of such of them as should be then dead, and in 
default of any such issue, child, or children, or in case of 
any such issue, child, or children, who should die before 
attaining the age of 21 years, without leaving lawful issue 
who should attain that age, and be living at the death of 
Isabella Common, then the testator directed that his said 
household furniture, beds, bedding, plate, linen, and china, 
should go unto such person or persons to whom Isabella 
Common should, by her last will and testament, notwith¬ 
standing her coverture, give and bequeath the same; and 
the testator farther directed his trustees to sell and dispose 
of his stock in trade, and get in all his outstanding estate 

and 
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and efl^ctS) and ptace out the monies arising therefrom 
upon government or real securities, and to pay all the 
rents, interest, dividends, and proceeds of his said freehold 
premises, and of the residue of all his personal estate and 
effects whatsoever, unto Isabella Common for her life, and 
after her decease, to convey, assign, transfer, &c. all his 
said freehold premises, and all the residue of his personal 
estate, unto and equally among all and every her issue, 
child, or children, and to the issue, child, or children of 
such of them as should be then dead, at their respective age 
or ages of 21 years; and in default of any such issue, child, 
or children, or in case of any such issue, child, or children, 
who should all die before attaining the age of 21 years, 
without leaving lawful issue who should attain that age, 
and be living at the decease of Isabella Common^ then he 
directed that his said freehold premises, and all the said 
residue of his real and personal estate and effects wlmtso- 
ever, should go unto such person or persons to whom she 
should, by her last will and testament, notwithstanding her 
coverture, give, devise, and bequeath the same. 

William Brcmme died on the 27th of April, 1811, in the 
life of Isabella Common, who having survived her husband, 
died on the 5th of March 1815, without issue. Her will, 
dated the 25th oi September 1812, executed and attested so 
qs to pass real estates, was in the following words: “ I give 
and bequeath unto my father and mother, Thomas and 
Ann, all my estate and effects of whatsoever denomination, 
except the sum of \0l.per annum unto my sister MaryxsnXAl 
she marries, with half of my trinkets and clothes, the other 
half unto my sister Ann Pearson, with the sum of 100/., to 
be paid six months after my decease, and the same sum 
unto my sister Mary after her marriage; but in case she 
should not marry, the lOLper annum to be regularly paid 
every half year: at the decease of my father and mother, 
the property to be equally divided between my brothers and 
sisters, share and share alike: and in case Ann Pearson 

F 2 dies 
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dies before she receives her legacy, the sum to be the pro¬ 
perty of Thomas^ son of Thomas and Ann Pearson ; like¬ 
wise my household furniture, with linen and plate, to be 
equally divided between Ann and Mary, my sisters; an 
inventory to be taken as soon as my decease, and not to 
be divided until the decease of my father and mother. I 
give and bequeath the sum of 50/. unto John Common, son 
of Robert Common deceased, to be paid when he shall 
ai'rive at the age of 2 1 years; but if he dies before that 
time, it must sink into the residue of my estate and effects.” 
The will concluded with a bequest of a gold ring to be 
purchased. 

The bill, filed by the father and mother, and brothers 
and sisters of Isabella Common, stated, that exclusively 
of a mortgage debt of 100/., and of a sum of 100/. due from 
the Plaintilf Thomas Jones, which she considered as lost, 
Isabella Common was not, at the time of making her will, 
or at her death, possessed of or entitled to any household 
furniture, plate, linen, or china, or any real or personal 
estate whatsoever, which had not belonged to the testator, 
IMUiam Browne, or come to her possession under or by 
virtue of his will: and insisting that Isabella Common had 
an absolute interest in the case of her dying without issue, 
in the real and personal estates of William Brcmne, or at 
least that his real and personal estates, subjected to her 
disposal and appointment, were well appointed and dis¬ 
posed by her will, prayed a declaration to that effect, and 
a conveyance and account. 

By the parol evidence offered on the part of the Plain¬ 
tiffs it appeared, that the household furniture, plate, and 
linen oi the testator Browne, instead of being sold on his 
death, were removed to the residence of Isabella Common, 
and possessed by her during her life; that her husband 
died insolvent, and that she had no property beyond 
what she derived under the will of Browne, except the 

10 sums 
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sums mentioned in the bill, and three sets of window cur¬ 
tains. 

Mr. Trower and Mr. Mathews, for the Plaintiffs, having 
declined to argue the point made by the bill, that Isabella 
Cdmmon took an absolute interest under the will of Browne, 
and admitting that she took only an interest for life with a 
power of disposition, contended that her will was a valid 
execution of the power. It has long been settled that an 
express reference to the power is not necessary. Probert v. 
Morgan {a), Andrews v. Emmot {b), Bennet v. Aburrow. [c) 
Any instrument, {having the prescribed formalities,) by 
which the party intended to execute the power, of what¬ 
ever nature, or in whatever terms expressed, will amount to 
a valid execution. The only question is, whether it contains 
evidence of that intention. In the case of Bennett v. Ahcr-^ 
ram [d), the late Master of the Rolls says, “ This is always 
a question of intention, whether the party meant to execute 
the power or not. Formerly it was sometimes required, 
that there should be an express reference to the power. 
But that is not necessary now. The intention may bo 
collected from other circumstances; as that the will includes 
something the party had not otherwise than under tlhe power 
of appointment; that a part of the will w^ould be w'holly in¬ 
operative, unless applied to the power.” That is the doctrine 
v»*liich must decide this case. The testatrix had no personal 
property sufficient to satisfy the purposes of her will; 
having no more than the sum of 100/., she bequeaths two 
sums of that amount, and an annuity of 10/.; having no 
household furniture, plate, or linen, she makes a general 
bequest of all her property of those descriptions; her will 
therefore, unless considered as an execution of the power. 


1818. 



(a) 1 Atk. 440. But sec the case stated from the Register’s Bookj 
Sudden on Powers, p. 282. 

{!>) 2 Bro. C. C. '297. (r) 8 Vcs. CH>. {d) 8 Vcs. e l6. 


(r) 8 Vcs. CH>. 

F :i 


rcniiiiijs 
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remains inoperative. 'Hie attestation of her will by three 
witnesses, is a demonstration that she designed it as au 
execution of the power. No motive can be assigned for 
that form of attestation, but an intention to pass real 
estate; and she could pass none except by virtue of her 
power. That circumstance brings this case within the au¬ 
thority of Standeti v. Standen (a), sanctioned by Bradly v. 
Westcot. \b) That the words of the will, “ all my estate 
and effects,” are sufficient to pass the absolute interest 
in real property, is too clear for argument. Barnes v- 
Patch (c), Doe v. Langlands. {d) 


Mr. Hart and Mr. Parher, for the Defendants. 

Admitting that a direct reference to the power is no 
longer required, at least the intention to execute the power 
must appear by necessary implication on the face of the 
instrument, which must be incapable of rational explana¬ 
tion, except as an exercise of the power. The question in 
this case is not whether the testatrix intended to execute 
the power, but whether, on the face of the will, she has 
given sufficient evidence of that i]^|ention ? The Court 
cannot receive as evidence the circumstances • of her per¬ 
sonal estate. A will of personalty is ambulatory during 
the life of the testator, and speaks not from the date, but 
I'roni the death. The inadequacy of a testator’s personal 
property at the date of the will, to satisfy the bequests 
which it contains, affords no proof of an intention to dis¬ 
pose of a fund over which he possesses a power, because 
he may calculate on an accession of fortune; tior can a like 
inadequacy at the death, when the will operates, be evi¬ 
dence of his intention at the antecedent period of its date. 
To that fact therefore the Court cannot qjjjm^rt. Nannock 


(a) 2 Fes.jan. SB9. afiirinecl on appeal, Standen v. Macmbt 6 Bro. 
P. C. by Tond. 193. 

(A) \S Ves. 453. (c) 8 Ves. 604. (d) m East, 370. 

V. Horton, 
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V. Hmton {a), Jones v. Tucker, {h) The will contains no- 
tliing which evinces a design to exercise the power. The 
words may be suflBcient to pass realty, but do not neces¬ 
sarily denote that intention; nor can it be collected from tlic 
form of attestation. Doe v. Rout, (e) The will not only 
contains no reference to the power, but is in terms ex¬ 
pressly confined to the property of the testatrix. 



V. 

Curry. 


IVie Master of the Rolls. Feb. I'i. 

Tlie first point originally made by tbe Plaintiffs in this 
case, that Isabella Commony under the will of Bro'wne, took 
an absolute estate in the event of her dying without issue, 
has been very properly abandoned. It is clear that she took 
only an interest for her life with a power of disposition. 

The Plaintiff’s’ case is therefore reduced to the second 
point, that her will is a valid execution of the power. 

The first question is, whether the Court can collect, on 
the face of the will, so far as respects personalty, an inten¬ 
tion in the testatrix to pass this property; I say on the face 
of the will, because it is now clear that the Court cannot 
look beyond the will. Whatever is the inadequacy of a 
testator’s property to satisfy the terms of the will, and 
. whatever may be the conviction of the Court of his inten¬ 
tion to execute the power, the state of his personalty, at 
at the time of the will or of the death, cannot be ex¬ 
amined for the purpose of collecting evidence of his inten¬ 
tion. In Jones v. Twker, as strong a case as can be stated, 
the testatrix had given the precise sum of 100/., of which she 
was empowered to dispose, having, as was alleged, no other 
fund to satisfy that bequest; yet the Master of the Rolls, 
although he declared his private opinion that she designed 
to dispose of the fund, which was the subject of her power, 

(a) 7 Vea. 391. {b) 2 Mcr. 553. (c) 7 Taunl. 77. S. C. 2 Marsk. 397. 

F 4 refused 
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refused an inquiry into the circumstances of her personal 
estate. In the present case, so far as respects perscMial pro*- 
perty, it is clear that nothing on the face of the will de¬ 
notes an intent to dispose of Ais fund. The will purports 
to pass the property of the testatrix, in terms apprc^riate 
for that purpose; without reference to the power, or to 
any thing which is the subject of it. On this instrument 
the judgment of the Court must be founded; nor can I, 
consistently with the principles to which I have adverted, 
receive the evidence that has been offered of the insuf¬ 
ficiency of the testatrix’s personal property to satisfy the 
purposes of her will. 


The only remaining question (and but for that the case 
v/ould hardly be open to argument) is, whether so far as 
the real estate is concerned, an intention to exercise her 
power can be collected from the will, and from the ex¬ 
trinsic evidence, to which on the subject of realty, the 
Court is permitted to resort. On that point there is a 
shade of novelty in this case; but, notwithstanding an 
anxiety to support the will, I should not feel justified in 
pronouncing a judicial opinion that the testatrix designed 
to pass this real property. The case of Standen v. Standen 
has established that with regard to real estate, the Court 
may examine whether the circumstances of the tei^tator’s 
property are such as to give effect to the will; and if this 
w'ill had contained an unequivocal devise of realty, the 
Court, under the authority of that decision, must, in or¬ 
der to give operation to an instrument, which would other¬ 
wise be inoperative, have resorted to the fund the subject 
of the power. But this will contains no words which will 
be without operation unless referred to the power. On the 
contrary, the testatrix uses terms of generality, “ all my 
estate and effects of whatever denomination.” That clause 
would embrace all her real and personal property, but 
would it go beyond that ? Can it extend to what is not the 
property of the testatrix ? The words are not a specific 

description 
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description of any estate, or of any species of interest; but 
adapted to comprehend every thing which was, and to exclude 
every thing which was not, a part of her property. In or¬ 
der to apply them to property not licr’s, we must reject tlie 
pronoun “ my,” and say, that by the phrase, ray estate 
and effects, she meant to give what was not her own; that 
would be not to construe, but to contradict the words of 
the will. The distinction, notwithstanding some expres¬ 
sions of Lord Rosslyn in Standen v. Standen, being now 
established between property and power, these words, con¬ 
taining no direct reference to uny particular fund, nothing 
in description to enable the Court to collect her intention 
to exercise her power, are not sufficient to dciignate with 
due certainty, property not her own, but of which she 
was empowered to dispose. Though she had no real estate, 
she might have personal property of various descriptions, 
and the terms would be satisfied by passing that. 



V. 

CUJIRV. 


I am bound therefore by the doctrine of the Court, to 
consider the will of Isabella Common as confined to her pro¬ 
perty, and not comprehending the fund over which she had 
a power. 


Bill dismissed, without costs except as against the 
trustees. 
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Jan. 15. 39. 
March 4. 


DAVIS y. The Duke of MARLBOROUGH. 


Ilie estates ^ letters patent of the 5th of Ma^ 1705, Queen Anne 

having been enabled by stat. 3 and 4 Anne, c. 6.) granted 

for perpetu- tjjg honour and manor of Woodstock, and the hundred of 
ating the me- , i i i 

mory of the Wootton, to John Duke of Marlborough, his heirs and as- 

perfOTmed by ^ Anne, c. 3., (entitled “ an act 

the Duke oi' for the settling of the honours and dignities of John Duke 

^to^the Marlborough upon his posterity, and annexing the ho- 

0‘en Duke nour and manor of Woodstock, and house of Blenheim, to 

mainder to S. g® along with the said honours,”) for perpetuating the me- 

bfe^remain^^*^ mory of the great actions performed by the Duke, after 


der to the 
heirs male of 
the body of 
the Duke, 
remainder to 
all and every 
his daughters, 


enacting 


that the titles and dignities which had been 
granted to him and the heirs male of his body, should on 
failure of issue male, be vested in his daughters successively, 
in a course of devolution therein particularly described, it 
was enacted, to the intent that the honour, manor, and 
ner^th^tiries P^^k of Woodstock, and the house then erecting thei’c 
arethereinjbe- called Blenheim, and the Hundred of Wootton, should al¬ 
ia order that ways go along and be enjoyed with the titles and dignities 

they may d- aforesaid, that the Duke should be seized of the said 
ways“goaJong a c ft' 

and be enjoyed honour, manor, &c., for life; and that after his decease 

an?diguitie8^” should remain to Sarah his Duchess for life; and 

with a proviso after her decease to the heirs male of the body of the 

^enation^to Duke; and for default of such issue to all and every the 

the prejudice daughters of the Duke, in such manner as the titles were 
of the persons 

in remainder, ^ 

are not inalienable, and the rents and profits may be effectually aliened by the person 
in possession, as against himself. The pension granted by stat. 5 Ann. c. 4., “ for 
the more honourable support of the dignities” of the Duke of M., and his pos¬ 
terity, payable out of the revenues of die Post-Office, to such person severally and 
successively to whom the same should come by virtue of that act, with a pro¬ 
viso that the acquittance of every such person should be a sufficient discharge, is 
inalienable. 

A motion for a receiver therefore, by an annuitant, to secure whose annuity the 
Duke had executed an indenture for conveying the estates and the pension to a trus¬ 
tee, was granted as to the estates, and refused as to the pension. 

11 


therein- 
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tberein^before limited. Bj the fourth section of the act, a 
power of leasing was given to the then .Duke and 
Duchess; and the fifth section contained the following 
proviso: “ That neither tlie said Duke of Marlborou^ or 
the heirs male of his body, nor any of his daughters, or 
the heirs male of their bodies, or any other person to whom 
the premises shall come or descend by virtue of the limita¬ 
tions aforesaid, shall have any power by fine or recovery, 
or any other act, assurance, or conveyance in the law, to 
hinder, bar, or disinherit any the person or persons to 
or upon whom the said manors, house, lands, tenements, 
hereditaments, or premises, are hereby vested or limited, 
from holding or eiigoying the same, according to the limit¬ 
ations before in this act mentioned, other than and ex¬ 
cept such leases as the said Duke and Duchess may 
make, by virtue of the powers herein-before mentioned, 
and such other leases as tenants in tail may and are 
enabled to make, virtue of the statute made in the two- 
and-thirtieth year of the reign of King Henry the Eighth, 
and grants of lands or tenements held by copy of Court 
Roll, according to the customs of the respective manors 
aforesaid; but all such fines, recoveries, act, assurances., 
and conveyances, other than such leases and grants by copy 
as aforesaid, shall be, and are hereby declared and enacted 
to be void,” 


1818. 

Davis 


The Duke of 

MAaLBOROUGH. 


By stat. 5An?ie, c. 4. (entitled, “ an act for settling upon 
John Duke of Marlbot ough, and his posterity, a pension ol' 
50001. per annum^ for the more honourable support of their 
dignities, in like manner as his honours and dignities, and 
the honour and manor of Woodstock, and bouse of 
Blenheim, are already limited and settled,”) reciting among 
other things the preceding statute, and the wish of the 
House of Commons to make some provision for the more 
honourable support of the Duke’s dignities in his poste- 
rity, a pension of 50001. (issuing out of the revenues of the 
Post Ofiice) was granted to the Duke for lifo, and after his 
decease to ^arah, his Duchess, for life, and after her de¬ 


cease 
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Davis 


V. 

The Duke of 
Marukuiouqh. 


cease to such persons severally and successively to whom, and 
in such manner as, the title, honours, and dignities, are by 
the preceding act limited. After directing that the an¬ 
nuity should be paid by the post-masters, &c. to John 
Duke of Marlborough, and “ to all others severally and 
successively to whom the same should, after the decease of 
the said Duke, come, descend, remain, or belong by virtue 
of this actand that the acquittances of the Duke, and of 
every such other person, should be a sufficient discharge, 
the act contains a proviso, “ that neither the said Duke of 
Marlborough, or any person to whom the said annuity or 
yearly pension of 50001, hereby enacted to be paid as 
aforesaid, shall come, descend, remain, or belong, by 
virtue of the limitations aforesaid, shall have power by any 
act, assurance, or conveyance in the law whatsoever, to 
hinder, bar, or disinherit any the person or persons, to 
whom the said annuity or yearly pension is, by virtue of 
this act, limited or appointed to come, descend, or remain, 
from holding, enjoying, receiving, or taking the same, ac¬ 
cording to the limitations thereof made by this act, but 
that every such act, assurance, or conveyance shall be, and 
is hereby declared and enacted to be, void.” 


The bill stated, that by indenture of the 21st of March 
1811, George Duke of Marlborough, then Marquis of 
Blan^ord, in consideration of the sum of 999/., granted to 
the Plaintiff an annuity of 155/. for the term of 99 years, 
if the Duke should so long live, and for securing pa3rmeiit 
of the annuity, conveyed to a trustee the manors and here¬ 
ditaments comprised in the act of Anne, and the pension oC 
50(^1. per annum, for a term of 500 years, to commence from 
the death of the then Duke of Marlborough, together with 
certain other estates for the residue of the respective terms 
to which the Duke was entitled therein, (subject to certain 
annuities) upon trust among other things, if the annuity 
should be in arrear 50 days, by the rents and profits of the 
estates, or by felling timber, or by sale of underwood or 

fixtures 
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fixtures on the premises, to raise sums for payment of 
the arrears, with power of sale if the annuity should be in 
arrear for three months; and, by the same indenture, the 
Duke assigned the pension of 5000/. (from the decease of the 
then Duke) to the same trustee, upon trust to secure the 
Plaintiff’s annuity; and nominated the trustee his attorney 
to demand and receive the pension; and the Duke and the 
trustee appointed Robert Withy their receiver of the rents 
and profits of the premises conveyed, with a proviso tiiat 
Withy should not act unless the annuity should be in arrear 
for six months. 


1818. 


lUvis 

V. 

The Duke of 
Marlborough. 


After farther stating the death of the late Duke of Marl¬ 
borough on the SOih of January 1817, and that the annuity 
had been unpaid .iiiJ in arrear since the 21st oi September 
1815, the bill charged tliai the Duke of Marlborough had 
confessed judgments to divers persons, alleged to be cre¬ 
ditors of the Duke, frr divers sums, whose names, and the 
particulars of whose demands, the Plaintiff was unable to 
set forth, but whom he believed not to be bond yfde creditors 
of the Duke, and that they had sued out and executed writs 
of elcgit against the hereditaments, estates, and premises 
comprized in the indenture of the 21st of March 1811, and 
were then in possession of the said estates, and that b^i 
reason of the prior incumbrances affecting the said estates, 
and particularly of a term of 500 years created by an in¬ 
denture of the 18th of March 1811, to secure an annuity of 
155/. granted by the Duke to one Philipsy the Plaintiff wa» 
deprived of his legal remedies against the same. 


The bill prayed an account of the arrears of the Plain¬ 
tiff’s annuity, and payment (according to its priority) ol 
the amount, by sale or mortgage of the premises comprized 
in the indenture of Q,\si March 1811, a provision for the 
security of the future payments, and the appointment of a 
receiver of the rents and profits of the .estates, and of the 
pension of 5000/. 


On 
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1818. On this day Mr. Hart and Mr, for the Plaintid, 
moved that it might be referred to the Master to approve a 
proper person to be the receiver of the rents and profits of 
MAttLBOROBfi^ House and Woodstock and of die pension 

of 5000/. per annum. 



Jan. 15. 


Sir Samuel BxmiUpt Mr. Bell, and Mr. Hampson, against 
the motion. 


An order for a receiver cannot be gmnted in the absence 
of judgment creditors who are in possession of the estates 
under writs of elegit. Before the Court will entertain the 
application, they must be made parties to the suit. But in¬ 
dependently on this preliminary difficulty, an insuperable 
objection arises from the nature of the property. 

The pension payable out of the revenues of the Post 
Office, granted (according to the express terms of the act) («) 
as a pi'ovision for maintaining the dignity of the dukedom 
in perpetual memorial of the eminent services of which it 
was the reward, is inalienable. The law qualifies the rights 
of ownership by reference to the purpose for which they 
were conferred. The precise point in this case is laid 
down in an early authority in Dyer (5); and an argument 
a fortiori may be deduced from the decisions that the fu¬ 
ture pay of a military officer is not assignable at law (r) 
or in equity, (d) The design of the grant would be dc- 
I'eated by alienation. It might as reasonably be contended 


(a) Stat. 5 Ann. c. 4. 

(A) “ If a man were created Duke, and, for the maintenance of his 
dignity, the King granted him 20^ as an annuity, he could not grant 
that to any other, for it is incidental to his dignity.” Dyer 2. a. 

(c) Flartyy. Odlum^ 3 T.J2. 681. Lidderdalev. The Duke vf Mon- 
troK, 4 T, R. 248. Barmck v. Reader 1 H. Bl. 627. and see ArdJbucklc 
V. Cowtan, 3 B P. 321. Priddy v. Rose, 5 Mer, 86. 

{d) Stone v. IMderdde, 2 Amir, 555. and see McCarthy v, Goold, 1 Ball 
and Beatty, 587. 


chat 
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that the judges may assign their salaries, given for the sup- 
jK)rt of the dignity of their ofiice. 

The inalienability of the pension is farther evinced by the 
provision in the act (a), which renders the remedy for the 
recovery, and the acquittance for the receipt, personal to 
the Duke and his posterity. Can the order of this Court, 
or the receipt of the receiver, be a discharge to the post¬ 
masters in passing their accounts ? 

From the same principles which thus establish that the 
pension is inalienable, it follows, that the Duke possesses no 
power of alienation over the estates; estates expressly 
limited to go along and be enjoyed with the titles. (6) 

The counsel for the Plaintiff not having expected oppo¬ 
sition to the motion for a receiver on the ground taken, 
desired time to refer to the authorities. 

The Loud Chancellor. 

A case involving so many important questions certainly 
requires full discussion. 

A pension for past services may be aliened ; but a pension A pension for 

for supporting the grantee in the performance of future b^Tlien- 

tluties, is inalienable. Can it be contended that the Lord but a pen- 

Chancellor could alien his pension, payable out of the reve- porting the* 

nue of the Post Office, granted for suatauiing the dignity of the 

° ^ J performance 

the office/ of future an¬ 

tics, is in¬ 
alienable. 

This case differs from that of a grant to the grantee and 
his assigns (c); the pension being granted to the individual, 
in what mode can the assignee recover out of fundff which 
are not accessible by the common forms of law? If a 

(a) 5 Ann. c. 4. § 2, 3. (i) 5 Ann. c. 3. § 3. 

(e) See McCarthy v. Gocld, 1 and Beaity,3fi9. 

subject 


1818 . 


Davis 

V. 

The Duke of 
Makuo&oiigh. 
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DAris 


V. 

The Duke of 
Marlborough. 


subject gives land to for his life, he gives to J. and ins 
assigns; but whore property is granted by a warrant from 
the crown, does it follow that the warrant extends to a 
person who is in no way described in that instrument ? 


Considering the many important doctrines on the effect 
of grants by warrant, and by sign manual, regard being 
had to the funds out of which the grant is made, I must be 
cautious not to confound the law on a point of so much 
moment. 


Jau. 29. On this day the case was mentioned again by Mr. Hart 
and Mr. Seton, in support of the motion for a receiver. 

If there were any principles of public policy by which 
the alienation of this property would be restrained, what 
was the necessity for the introduction of the restrictive 
clauses in the acts of parliament? The introduction of 
those clauses shows, that independently on the acts no such 
restriction existed, and that notwithstanding the acts no 
such restriction exists, except in the cases to which those 
clauses apply ; and these are admitted to be such aliena¬ 
tions only by which the limitations in remainder would be 
defeated. 

The same conclusion is derived from the statute, by 
which recoveries suffered by tenants in tail of lands granted 
by the crown for services, were made void, (a) If in the case 
of a Peer there was any principle of public policy, by which 
such a recovery would have been avoided, what was the 
necessity for the act ? Yet nobles are expressly included in 
it; and the preamble states the policy of those grants to 
b^ the encouragement thereby given to posterity to emu¬ 
late the services oi^' their ancestors. 

(a-) Stat. 3i & 35 Hen, 8. c. 2 o. 

The 
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The cases of the pay of a military officer, or the salaries 
of the judges, are clearly distinguishable. The Courts of 
Law have held the half-pay of officers to be in the nature 
of a retainer for future services. Flarty v. Odium (a), Stone 
V. Liddcrdale. (b) The salaries of the judges are of the same 
description. They are granted not merely to support the 
dignity of the office, but to secure to the state the perform* 
ance of important duties. 


1818 . 


Davis 

V. 

The Duke of 
Marlboro’I’ u 


It is held that an annuity, pro consilio impendendo, can¬ 
not be assigned; but that an annuity pro consilio impctiso, 
may. (c) This is precisely the distinction which applies to 
the present case; and while it restrains the alienation of 
tlie half-pay of officers, and the salaries of the judges, being 
provisions for future services, permits alienation in the 
instance of a grant like that to the Duke of Marlborough^ 
designed as a reward for past services. 


The same principle is recognized in the modern acts of 
parliament, by which pensions have been conferred on per¬ 
sons ennobled for services; and in particular in the late 
acts by which the honours and estates of the Duke of 
Wellington are settled. (</) The restrictive clauses in those 
acts expressly apply to alienations “ other than those for 
tlie lives of the parlies aliening;” not thereby enabling the 
|j>ersons in possession to alien for their own lives, but by 
restraining, recognizing, the general power of alienation, 
which, independently on the acts, they possessed. 

If, however, the Court should entertain any doubt as to 
the pension, there can be none as to the estates. The 
original grant of the estate was to the Duke in fee. 

(«) T.U. csi. (A) v (c) Sec 1 2.a. u. 

((/t Stat. 41 Geo. z. c. 59.'•',6.; 4‘J Gso.Z, f. 11 ?:. s c.; 54 Geo.r>, 

i\ 1 (. 1 . 

^J'hu 


\'o{ I. 


(i 
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1818. The original grant of the title was in tail, (a) It cannot. 
^ therefore be contended, that originally the grant of the 

V. estates was in support of the dignity. Then what was the 
MaiIJ^kIIugh^ statute of Anne ? That statute proceeded upon 

the request of the Duke, that the estates, of which he was 
then seized in fee, as absolute owner, might be settled so 
as to aiccompany the title, {b) He was competent to make 
such a settlement himself, but any settlement made by him 
might be defeated by the recovery of a tenant in tail: all 
therefore that he asked of the legislature was, that it woultl 
give the same protection to his grant, that the statute ol’ 
Henry VIIL had given to the grant of the crown. This 
was accordingly done by the statute of Anne, and in 
nearly the same terms used by the statute of Henry. There 
is not a woril in the statute of Anne of the estates beilUi' 
limited for the support of the dignity; and any such ex¬ 
pression would have been improper. This was the grant 
not of the crown or of the legislature, but of a subject, 
the Duke himself, who being at the time of the grant seized 
in fee of the estates, consented that lor a particular pur¬ 
pose restrictions should be imposed upon his inheritance. 
The legislature has accordingly im])osed restrictions in 
terms wdiich it considered adequate to that purpose; and 
the Court in determining the effect t)f this contract, will 
not extend these restrictions beyond the terms. If the le¬ 
gislature had any further object, it is sufficient for the 
Plaintiff to say that it is not expressed. 

The dictum from Dyer, on which so much reliance has 
been placed, is really inapplicable. It relates to what is 
called “ creation moneya grant which, when dignities 
ceased to be territorial, was substituted for the grant ol 
territory, by which dignity was originally conferred, (r) 
An annuity of that description was therefore inherent in 

(a) Stat. 5 Ann. c. 3. s. 1.& 3. {b) See the preamble. 

{c) See Cruise on Dignities, ch. 3. s. 62. p. 87. Co. Litt. 83. b., anil 
llargravdif note, 5. Madox'* Baronia Anglka,^, i-ii. note. 

the 
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the creation of the dignity, not, as in this case, arbitrarily 
annexed to it. 

The Lord Chancellor. 


1 S 18 . 


Davis 

«. 

The Duke of 

MARtBOKOtIBH, 


The decision on the question, Whether a receiver shall 
be appointed, will determine much of the rights of the par¬ 
ties. These grants were made for services performed, and 
for the support of-dignities then created. The act («) con¬ 
verts the Duke into a tenant in tail of estates of wliichlic 
was then tenant in fee. If the legislature intended (hat 
tlie rents and profits should be enjoyed by the Duke i’or the 
time being, that conclusion will ilepcnd, I think, more on 
jiolicy than on the terms of tiie act. Confining the con¬ 
struction to those terms, I am oi‘ opijiion that the legisla¬ 
ture has not used words sulliciont to priwent alienation ol the 
rents and profit^. If such was the intention, nuvd validt 
non dixit. 


If on the construction of this statute creditors may have 
execution by writs of elegit against the estate, it must be 
competent to this Court to grant a receiver. But creditors 
can have no execution at law against the pension, and 
analogy to the law therefore will not support their claim in 
the instance of the pension, as of the land. 

* The clause specifying the acquittance of the Duke for 
the time being as the proper discharge, is introduced into 
the act in order to apprize the officer what voucher he is to 
produce when he passes his account; and also to subject 
him to an action for refusal of payment on tender of such 
acquittance; but if an assignee claimed to receive the jien- 
sion, and the officer refused payment without the acquit¬ 
tance of the Duke, would he be subject to an action ? 


{a) ' Ann. c. 3. 

G 2 


On 
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The DuJce of 
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March 4. 


Frb. It. 

The Court 
will not order 
the personal 
representative 
of a deceased 
solicitor to 
deliver the 
papers in the 
cause to 
another soli¬ 
citor, without 
payment, or 
security for 
payment, of 
the solicitor's 
bill. It seems 
that the sum¬ 
mary jurisdic¬ 
tion of the 
Court extends 
to the repre¬ 
sentatives of 
a solicitor. 


On this day, the Lord Chancellor, without farther ob¬ 
servation, granted the order for a receiver as to the estates, 
(without prejudice to the rights of the judgment creditors 
in possession)} bnt refused it as to the pension. 


REDFEARN w. SOWERBY. 

BOLTON TATE. 

KllHE solicitor of the plaintiff having died, and his 
widow and administratrix refusing to deliver to the 
new solicitor the papers relating to the cause, unless se¬ 
curity was given for the payment of the costs incurred, a 
motion was made, that the administratrix might be or¬ 
dered, in a fortnight after notice, to deliver to the solicitor 
oF George Gibson, the assignee of the Plaintiff under the 
insolvent debtor’s act, all deeds, papers, and writings, in 
her custody or power, relating to this cause, or to any 
other suit or business of the plaintiff. The assignee and 
his solicitor undertaking to return all such deeds, papers, 
and writings to the administratrix, or to abide the order of 
the Court. 

Mr. Hart in support of the motion. 

Mr. Joseph Martin for the administratrix. 

The Lord Chancellor. 

I recollect no instance of such a motion. Jf a parly 
chuscs that his solicitor shall not proceed, it would be vain 
for him to insist on taking the papers out of the solicitor’s 
hands, till what is due to him has been paid. Here the dis¬ 
ability arises by thc act of God, and wc are to consider the 

eflecl 
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effect of that disability on the rights of the representative. 
You cannot take the pn pers from the administratrix without 
giving her security that her lien shall be discharged. The 
question is, Whether she i; bound to facilitate the progress 
of the cause, unless that personal liability is satisfied, the 
proceedings being stayed, not by the default of any party, 
but by the act of God ? I should regret to hold that I 
have no jurisdiction over the representatives of a soli¬ 
citor, or that a suit in equity or an action is neces¬ 
sary ; but I feel a difficulty in saying, that you can have 
the papers without discharging the lien. 


IBIS. 


Redfearm 

V, 

SowBHir, 


Motion refused. 


WILLIAM AKHURST and EDWARD BARR 
DUDDING, Assignees of JOHN PHILIPS, a Bank- 
rupt, - - . - Plaintiffs ; 

AND 

FHOMAS JACKSON and JAMES HEUSTER, 

Defendants. 


"TN June 1812, Jacksm and Heuster, and the bankrupt A sole trader 

^ Philips, by indenture of that date, mutually covenanted 

that they would be partners in the trade of a fishmonger, fwion of a snrrj 

then carried on hy Philips m Bond-street i the partnership nl'stalinents,to 

to commence on the 29th day of that month, and continue tHkepvope-- 

sons into part- 

during a period of 18 years, with a money capital of2000/., ncrship>\>tt, 

1000/. to be contributed by Philips, and 500/. by each of 

the defendants; the partners being interested in the part- yoars, and 

nership stock, in proportion to their respective contribu- c^'e bank- 

lions of money-capital. In consideration of being ad- mpt five 

^ ® months after 

the com¬ 
mencement of the partnership, when only one instalment was due, his assignees are 
entitled, at the respective periods, to receive the remaining instalments. 


G 3 
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V. 
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laittcd into the business, the defendants agreed to pay to 
Philips 3500/., of which 700/. were to be allowed to the 
defendant Hcustcr, for the good-will and stock of the trade 
then carried on by him as a fishmongei-; 1000/. were to be 
paid on the 29th of September 1812; 1000/. on the 25th 
of December 1812 ; and the remaining 800/. on the 25th 
of March 1813. 


The partnership between Philips and the Defendants 
accordingly commenced on the 29th of June 1812. In 
November follow'ing Philips^ having committed an act ol 
bankruptcy in the preceding month, was declared a bank¬ 
rupt. The defendants had in the mean time paid 704/. on 
account of the sum of 3500/. 


The bill filed by the assignees of Philips prayed an ac¬ 
count of the eflects and debts of the partnership, and of 
the balance due in respect of the sum of 3500/., and 
a declaration that the Plaintiffs were entitled to such 
balance. 

The Defendants by their answer admitted that when they 
agreed to become partners with Philips^ they had been in¬ 
formed, and believed, that he was in a state of embarrass¬ 
ment, for want of a ju esent sum of money to answer the 
demands of his creditors: but they denied that they had 
been inlbrmcd by Philips^ or knew, or believed, or had 
any reason to believe, that he was wholly insolvent, or 
unable to satisfy his creditors, except as aforesaid; on the 
contrary, they were informed by Philips, and had every 
reason to believe, that by the assistance of the money 
agreed to be paid to him, as a consideration for the part¬ 
nership, he would be able to extricate himself from his dif¬ 
ficulties. They admitted that Philips did not at any time 
represent to them that he was in good circumstances, or 
that his affairs were not involved to such extent as before- 
mentioned. 


The 



CASES IN CHANCERY. 


The Defendants insisted, that as the consideration for 
the sum of 3,500/. totally failed by the bankruptcy of 
Philips, or at least such a proportion of the consideration 
so failed as was more than equivalent to the amount of the 
instalments which had not then become payable, the Plain¬ 
tiffs, being unable to perform the contract for the per¬ 
formance of which the sura of 3,500/. was to be paid, 
were not entitled to the instalments unpaid at the time of 
the bankruptcy. 



V. 

Jackson. 


Mr. Roupcl for the Plaintiffs. 

The contract has been executed by the bankrupt, and 
his assignees are entitled to receive what remains unpaid of 
the price. 7'he Defendants have had the benefit for which 
they contracted; they purchased the right of becoming the 
partners of Philips, and he admitted them into partnership. 
That partnership was in its nature subject to be detcr- 
niined by various contingencies, and among others by the 
bankruptcy of any of the partners. The Defendants can¬ 
not pretend that they purchased with an express guarantee 
against bankruptcy, or for the duration of the partnership 
during the full terra of 18 years; they might as reasonably 
insist on a guarantee that the trade should be profitable. 
They purchased an uncertainty, and the mere fact that the 
event has been unfavourable affords them no title to be 
relieved in equity from the performance of their part of a 
contract which is admitted to be binding at law. The prin¬ 
ciple is famili.ar to the courts, and has prevailed in cases 
much stronger than the present. Capper v. Mortimer (a), 
Lever v. Jackson, {b) The case of Mxparte Broome (c), is 
a decision, that as between the parties, against fraud, the 
court will relieve; but the fair inference from that decision 
is, that relief is confined to the instance of fraud. In this 


(u) 1 JBro. C.C. 156. 

(6) 3 Bro. C. C. 605. and see Coles v. Trecothkls, 9 Ves, 246. 
(<■) 1 Rose 69. 

G 4 
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ISIS. transactiott fraud is no ingredient; the Defendants admit 
AttHuKsx' knew PJiilips to be in a state of pecuniary em- 

V. barrassment; they concluded the agreement on the calcu- 
Jackdon. lation that if he could be relieved from that embarrassment, 
they would become partners in a profitable business, but 
w'ith the knowledge, tliat his bankruptcy w’as an event not 
altogether improbable. The contract would not be vitiated 
by his insolvency at the time, if such were the fact. Ex 
parte Peake, (a) 

Mr, Bell and Mr. Wilbraham for the Defendants. 

Admitting that the covenants in this case are independ¬ 
ent ; and that the sum of 3,500/. being payable at a time 
long prior to the expiration of the partnership term, the 
Plaintiffs might recover at law without averring perform¬ 
ance of the covenants on the part of Philips ('/»), the (juestion 
is. Whether a court of equity will enforce a contract 
against a purchaser who cannot have the subje ct of his 
purchase. Philips, by implication at least, represented 
himself as a person capable of transferring the good-will of 
the trade annexc'd to his person; for that purpose he agreed 
to become a partner during the term of 18 years; within a 
few months after that agreement, by his own act, an act of 
bankruptcy, he dissolved the partnership, and disqualified 
himself for carrying on the business. V/ill the Court in 
such circumstances compel payment of the whole consider¬ 
ation? In equity, can any thing more be due tlian a pro- 
j^ortion of the profits during the co-partnership ? Had the 
money been paid, the remedy of the Defendants would 
have been by action at law for breach of covenant; but tlic 
whole question being now before a Court of Equity in 
taking the account, on what principle are they to be dc- 

(а) 1 iliadrf. 34G. 

(б) The cases on this subject are collected in Selwyn, N. P. v. I. p.480 
— -loi. 105 — 114., and in Seijcaat William' edition of Saunders, v. J. 
p. 5JO. n. 4. V. C. p. 552. U. 5. 
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prived of the advantage arising from possession of the 181 s. 
money, and compelled to complete the contract on their " 

part, when it lias become impossible for the bankrupt to i,. 
perform it on his? Suppose that a trader who had sold Jacks-jn. 
the lease of a trade carried on in leasehold premises, be¬ 
fore the last instalment of the purchase money became due, 

•surrendered the lease, would equity permit him to enforce 
j)ayment? There is no case exactly in point, but tbt 
principle seems clear. 

The Master of iJie Rolls. 

The absence of authorities is a strong circumstance. L? 
almost all partnerships a loss follows the bankruptcy of an\ 
of the partners; a thousand instances must have occurrtil 
of loss by bankruptcy in circumstances similar to the pn* 

■^nt, yet no precedent is produced of the interposition of 
Court of Equity. The reason is evident. The loss is noi 
brcacli of the contract, but a contingency subject le 
\vhich the parties purchased. The Defendants bought tl : 
light of becoming partners; they became })artners; tb. 

Msa’tnership ended by an event by wliich it was, in i(. 
ivalure, liable to be determined. It cannot be pretende 
*I>at Philips contracted that the })artncrship should con- 
‘mue during 18 years with a positive stipulation againsl 
bankruptcy, death, &c. For those events the parties migbi 
have provided by their agreement; but no such provision 
made. I cannot venture to originate the doctrine that a 
(Jourt of Equity ought to interpose to stop the payment oi 
instalments conformably to the contract, because after ih< 
contract has been performed by admission to the partnei- 
ship, that partnership is determined by bankruptcy. Upo.N 
admission, the whole price became, according to the terna 
of the agreement, dehitum inpreesenti, although solvendwr. 

Infuiuro. In equity, as well as at law, the contract ha 
been performed, and the consideration must be paid 
'J'hcre is no proof of fraud : the Defendants had notice <>f 

/V ihpj 
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Rolls. 

Feb. 17. 20. 

Two persons 
havingjointly 
and severally 
granted an .in- 
nuity, and 
mutually co¬ 
venanted that 
each should 
pay one 
moiety, and 
indemnify tlic 
other against 
all “ actions, 
suits, costs, 
charges, da¬ 
mages, de¬ 
mands, sums 
of money, and 
expenses,” 
which might 
tie incurred by 
reason of the 
non-payment 
thereof, one 
who on the 
insolvency of 
the other had 
made pay¬ 
ments on ac¬ 
count of his 
moiety, is not 
entitled to in¬ 
terest on such 
payments. 


Fch. £>0. 


Philipb^ embarrassment. The Plaintiffs arc entitled to a 
decree, but this is not a case for costs. 


BELL v. FREE. 


^EORGE CLARK and Thomm Plummer having jointly 
and severally covenanted to pay io Frances du Puy an an¬ 
nuity of 300/. for her life, executed mutual covenants that 
each would pay one moiety of the annuity, and indemnify 
the other against “ all and all manner of action and actions, 
suit and suits, costs, charges, damages, demands, sura and 
sums of money and expenses whatsoever, which might bo 
incurred by reason of the non-payment thereof, or of any 
pari thereof, in the manner covenanted.” 


Clark having died intestate and insolvent, a bill was filed 
for the administration of his estate; and the master re¬ 
ported the sum of 1200/. to be due from Clark\ estate to 
Plummer^ for payments made by Plummer on account of the 
intestate’s moiety of the annuity. On this report Plummer 
presented a petition that he might l)c allowed the sum of 
1831. Il5. 9(/., being the amount of interest on such pay¬ 
ments at 4 per cent, per annum. 

Mr. Hcald and Mr. Stephen for Phimmcr. 


Sir Arthur Pigotl^ Mr. Hart and Mr. Tlinthroj), against 
the petition. 


The Master o/* the Rolls. 

The question is, Whether, under the terms of tins 
covenant of indemnity, the petitioner is entitled to interest 
on the sums advanced by him in discharge of the moiety of 
the annuity payable by the intestate; not whether interest 

might 
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might have been given by a jury (in the form of damages), i gis. 
or by the court, but whether it can be allowed by the ' 

master in the distribution of an insolvent estate. It is clear, 
by the course of practice, that the Master has no such au¬ 
thority. He is “o compute interest on debt.*, which carry 
interest, but he cannot allow it in the shape of damages. 

The case of a promisory note is a solitary exception, and 
as it seems, of recent introduction. I think that the peti¬ 
tioner w'ould not be entitled to interest at law. As be¬ 
tween the parties, although the contract is to jiay the money 
and damages, there is no express contract to pay interest, 
nor any course of dealing from which such a contract can 
be implied. The case therefore is not within the rule pro¬ 
posed by Lord EUcnhorovgli in hlavilland v. Bawerbatjk (a), 
and confirmed by the Court of King’s Bench in De Ber^ 
nales v. Fuller, [b) In a subsequent case at law, Gordon 
V. Smm (c), which I mention to show the course of pro¬ 
ceeding on this subject, the Court refused interest for de¬ 
lay of payment; Lord Elleubormtgh repealing his opinion, 
that tin* allowance of interest should be confined to bills of 
exchange ami the like instruments, and to agreements re¬ 
serving interest. I shall mention only one other case, that 
of Ri^by V. Macnamara (d), which is extremely similar to 
the present. There Powell and Rigb^ being jointly bound 
for payment of 90,OOOL to Messrs. Drummond^ Rigby 
executed a counter-bond to Powell, in the penalty of 
180,000/., conditioned for indemnify'ing Powell, his ex¬ 
ecutors, &c., against all costs, charges, damages, &c., 
which he or they might sustain on account of the non¬ 
payment of the sum of 90,000/. and interest, or by reason 
of Powell having executed the joint-bond, in any wise 
howsoever. PoweWs executors having paid large sums for 
principal and interest of the 90,000/., Lord Thurlow held 
that against Rigbi/a estate they could claim no more than 

{«) I Campb. 50, (6) 2 Campb. 426. 

(f) le Fust, 419. (d) 2 CW. 4J5. 

Me-ssi's. 
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1818. Messrs. Drummond^ and were therefore entitled to interest 
BEimpto payments on account of principal only, but not on the 

payments on account of interest. In that case the general 
words of indemnity were held not to entitle the surety to 
interest, although secured by a penalty. The concluding 
passage of the judgment (a) seems to imply, that it was 
not then the practice for the Master to compute interest 
on promisory notes. 

On these authorities it is extremely clear that the Master 
was right in refusing interest, and that part of the petition 
must be dismissed. 

(a) P. 420. 


Rot.:*.. 
Feb. 18. 23. 


COOPER V. THORPE. 


Under art act 
foi inclosing 
lands in the 
townships of 
A., S., and IV.. 
directing the 


TTtYan act of parliament 9 Geo. 3. c. 51., “for dividing 
and enclosing certain open fields, lands, and grounds, 
in the several townships of JIUt/jt/, Snitterby, and Wadding- 
ham. in the county of Lincoln" reciting among other things, 

V.W'V* ----- * V 

conunissioners within the tow nship of Atterby^ in the parish of Bishop 
r^tor of° th^ Noiton^ and within the townships of Sniiterby and Wadding- 

parish of W., jjj parish of Waddingham, were several open and un¬ 
in lieu of dre ‘ j . 

tithes of the inclosed arable fields, common pastures, carrs, and waste 

townships of grounds, or other open and common lands and grounds, 

jS, snd IT-j soo -••aiii 

much of the distinguished by several name.s, containing m the whole 

Indosed in the township of S., and of the titheable parts of the township of W., as 
should quantity, quality, and situation considered, contain or be equal in value to 
two-lifteeuth parts of the titheable place# thereof, and to make to the rector of IF. 
and the vicar of B., in lieu of the tithes of a part of the lands in the townships of S. 
and A to which they were entitled, a like allotment, equal to two-fifteenths of such 
lands and declaring that after the enrolment of the award of the commissioners, all 
tithes "rising within the lands enclosed should cease, an award by which the commis- 
sionerrailotted to the rector of W., » in lieu of the tithes of .9. amU. ” lands more m 
auantitv than two-fifteenths of the lands enclosed in S. and A., but less than two-fil- 
^enths of the lands enclosed in 5., A, and IF., without any allotment in lieu of the tithes 
of IF is a bar to the claim of tithes in W. The award would not be vitiated by error m 
the allotment The act having directed the commissioners, in estimating the proportion, 
to havtregard to quality and situation, deficiency in quantity is not proof of error. 

»3000 
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iiOOU acres, or thereabout; that Hohert Carter^ clerk, 
was rector of the parish of Waddingham cum Snitterl^i md 
as such seized of certain glebe lands in the said open fields 
and grounds, and entitled to all the tithes, great and small, 
arising within the titheablc places of that parish, and also 
to the tithes arising upon certain parcels of land lying 
dispersed in the open fields of Atterb^; and that George 
Jollandf clerk, was vicar of Bishop Norton, and as such 
seised of certain glebe lands in the said open fields and 
grounds, and entitled to all the rest of the tithes, great and 
small, arising within the titheable places of the township of 
AUerhy, and also to the tithes arising upon certain parcels 
of land lying dispersed in the open fields of Snitterhy; it 
was enacted, “ that all the said open arable fields, com¬ 
mon pastures, carrs, and waste grounds, or other open and 
common grounds in the said several townships, should be 
divided, set out, and allotted,” by certain commissioners, 
in manner after declared; that such person as the commis¬ 
sioners should appoint should, at or before a time fixed, 
take, and lay before the commissioners, a survey and ad¬ 
measurement of the lands directed to be enclosed within 
the townships of Atterhy, Snitterby, and Waddingham, and 
also of the ancient enclosed lands within the townships of 
Atterby and Snitterby, containing the number of acres, 
loods, and perches, in the said several townships, and of 
each proprietor’s respective share thereof; that the com¬ 
missioners and surveyor should have power to enter upon, 
survey, and admeasure, the lands to be enclosed within the 
townships of Atterby, Snitterhy, and Waddingham, and the 
ancient inclosed lands in the townships of Atterby and &nit~ 
terhy, but not any ancient enclosed lands in the township of 
Waddingham: that in case any doubt should arise concern¬ 
ing the claim of any of the proprietors, or any dispute be¬ 
tween them concerning their respective shares, rights, and 
interests in the lands to be enclosed, or the tithes arising 
upon the same, or the shares which they ought to have 
upon the intended division, the commissioners should, by 
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examination of witnesses, upon oath, and upon other pr(»* 
per and sufficient evidence, inquiry, and satisfaction, liear 
and determine the same; and such determination shouhi 
be binding and conclusive to all parties. 

The act then directed the commissioners, within six 
months after such survey should have been laid before 
them, or as soon after as conveniently might be, in the 
first place to allot to Carter and his successors, rectors of 
the parish of Waddingham cum Snitterbi/, such parcels of 
the arable fields, common pastures, and carrs, within the 
township of Snitterhy^ (except the common pasture called 
the Carr side,) directed to be enclosed, as should, in their 
judgment, be equal in value to, and a full satisfaction for 
the present glebe lands, of the rector within the last-men¬ 
tioned lands to be enclosed; and then to allot to Carter 
and his successors, rectors as aforesaid, such parcel or par¬ 
cels of the residue of the same arable fields, common pas¬ 
tures, and carrs in Snitterhy^ and also of the titheablc 
parts of the township of Waddingham^ as should (quantity, 
quality, and situation considered) contain, or be equal in 
value to two-fifteenth parts of the titheable places of the 
last-mentioned lauds and grounds, in lieu of and as a full 
compensation for all the tithes, dues, duties, and payments 
whatsoever, belonging to the said rector, and arising within 
the same lands and grounds; and further to allot to Cat'in 
and his successors (rectors as aforesaid) such parcel or par¬ 
cels of the arable fields of Snitterhy as the commissioner.' 
should (quantity, quality, and situation considered) adjudge 
to be equal in value to the tithes of the ancient inclosed lands 
in i^nitterhy ; and then to allot to Jolland and his successors, 
\icars of Bishop Nort 07 i, such parcels of the arable fields, 
common pastures, and carrs, within the township of Atterby^ 
tlirected to be enclosed, (except the common pasture called 
the Carr side) as should, in the judgment of the Commis¬ 
sioners, be equal in value to, and a full satisfaction for, the 
present glebe lands of the said vicar, in the last-mentioned 
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lands ; and also to allot to Jollajid and his successors, vicars 
as aforesaid, such parcels of the residue of the same arable 
fields, common pastures, and carrs in Aiterhy, as should 
(quantity, quality, and situation considered) contain, or be 
ecjual in value to, two-fifteenth parts of the same fields, and 
in lieu of, and as a compensation for, all the tithes, &c. 
whatsoever arising within the arable fields, common pas¬ 
tures, and carrs of Atterby, (except as before excepted), 
and then to allot to Jolland, and his successors, vicars as 
aforesaid, such parcels of the last-mentioned arable fields as 
the commissioners should (quantity, quality, and situation 
considered) adjudge to be equal in value to the tithes of the 
ancient enclosed lands in Atterhy; and further to allot to 
Carter (rector as aforesaid), and Jolland (vicar as albrosaid), 
such parcels ol’ the common pasture called the Carr side 
pasture, as (quantity, quality, and situation considered) 
should contain, or be equal in value to, two-fifteenth parts 
of the titheable grounds therein contained, in lieu ofj anil 
as a full compensation for, all tithes, &c. arising within the 
said CaiT side pasture, and respectively belonging to the 
rector and vicar as aforesaid; which last-mentioned iwo- 
fifteenth parts should be divided between the rector ami 
vicar and their successors respectively, in such manner, and 
in such proportion as the commissioners should adjudge to 
be adequate in value to their respective shares and interests 

in the last-mentioned tithes; and moreover to allot to the 

• 

said rector and vicar, and their successors, such parcels of 
the residue of the arable fields of Atterhy and Smtterhyf 3.^ 
in the judgment of the commissioners should, (quantity, 
quality, and situation considered) contain, or be equal in 
value to, two-fifteenth parts of the lands lying dispersed in 
the arable fields of Atterhy and Snitto'hyy the tithes whereof 
respectively belonged to the said rector and vicar, in lieu 
of, and as a compensation for, the last-mentioned tithes, 
which lands so to be allotted, as last expressed, should he 
divided between the rector and vicar, and their successor-^ 
respectively, in such manner and proportion as the com- 
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missioners should adjudge to be adequate in value to their 
respective shares and interests in the same tithes. 

A^fer prt>cr ])ing the mode of allotting the residue of the 
lands among the persons interested, the act directed, that the 
commissioners, in making the several allotments of sucli 
parts of the lands as were lying within the Carrs belonging 
to the respective townships, should have regard more es¬ 
pecially to the quantity, quality, and species of the lands 
belonging to each proprietor or party interested therein, 
and to the state and condition of such lands with respect to 
drainage, at the time of making such allotments, by reason 
^..'f the charge to which such allotments would be subject by 
die annual rate or assessment directed to be laid thereupon 
!)V an act of parliament, 7 Geo. 3., for draining the lano'« 
lying within the level of Ancholme, (of which the lands 
w ithin the carrs are part,) and the allotments so to be made 
to each proprietor or party interested in the carrs shouh 1 
contain, as near as the circumstances of the case would 
admit, the same quantity or proportion of dry land not 
liable to be flooded, and of such other species of land 
i> -pcctively as such proprietor or party interested was pos ■ 
■^(‘ssed of or entitled to at the time of making such allot¬ 
ments, and as near as might be, in the same state, quality, 
and condition, so that the several shares of the proprietors oli 
or persons interested in, the lands within the cans, might 
not, after such allotments, be subject to the said annual rate 
or assessment in any greater or less proportion with respect 
TO the value of each of the said shares than the same were 
subject to at the time of passing the act; and that the com 
missioners in making the several allotments of the residue 
of the lands to be enclosed should have regard to the situa¬ 
tion and quality, as well as quantity, of the lands belong¬ 
ing to each person interested, and to the right of common 
and other jiroperty of every such person, and also to the 
•bituation and quality, as well as quantity, of the lands to he 
sUotted in Keu thereof; and the share or shares to be allotted 
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to each of the proprietors of the said residue of the lands, 
should be allotted as near as conveniently might be to the 
messuages, cottages, or other lands or tenements belonging 
to the parties respectively. 
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The act then provided, that within six months after the 
commissioners had completed the allotments, or as soon 
after as conveniently might be, they should draw up an 
award or instrument in writing, which should express dis¬ 
tinctly, and separately, the quantity of acres, roods, and 
perches, contained in the arable fields, common pastures, 
carrs, and waste grounds, and the quantity and contents, 
situation, buttals, and boundaries of the several parcels and 
allotments rcs})ectively by them set out and sissigned by 
virtue of the act, and also the situation, buttals, and bounda¬ 
ries of the respective townships of Jltabij, Siiiflrrhi/^ and 
Waddiiv^ham., which award or instrument should be en- 
grosseil on parchment, and signed and sealed by the com¬ 
missioners, and should, within six months after the execu¬ 
tion thercoli be enrolled by the clerk of the peace for the 
division of Lindsnj; and the several allotments and divi¬ 
sions, and all orders, directions, regulations, and determin¬ 
ations made as aforesaid, and declared in the award, should 
be binding and conclusive upon all the parties interested ; 
and “ immediately after the enrolment of the said award, 
all manner of tithes, ecclesiastical dues, duties, and pay¬ 
ments, of what nature or kind soever, arising, renewing, 
cncreasing, payable, or happening within or out of the 
lands and grounds thereby directed to be enclosed, or 
within the said ancient enclosed lands or grounds, or other¬ 
wise howsoever, shall cease and for ever be extinguished.” 

A subsequent clause provided, that any person who 
should think himself aggrieved by any thing done in pur¬ 
suance of the act, (other than and except such orders and 
determinations of the commissioners, which were declared 
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to be final,) might appeal to the next general quarter session 
of the peace for the division of Lindsey; and the determin¬ 
ation of the justices should be conclusive. 


By their award duly enrolled, the commissioners allotted 
to the rector of Waddingham 326 acres within the pariah; 
namely, 33 acres, 3 roods, and 32 perches, as a compensa¬ 
tion for the glebe land and right of common; 223 acres, 

1 rcod, and 32 perches, “ in lieu of and as a compensation 
lor all the tithes, dues, duties, and payments belonging to 
him within the open fields, common pastures, and carrs ol 
the townships of Snitterby and Atterhy 17 acres and 

2 perches for the tithes of the ancient enclosed lands in 
Snitterby; and 51 acres, 1 rood, and 33 perches, for the 
ancient glebe lands and rights of common in the north 
Carry south Carry Carr side, and the acre field in Wadding¬ 
ham. 


The lands enclosed under the act were, in Snitterby 
1532 acres, 3 roods, and 34 perches, and in Waddingham 
1279 acres and 39 perches. Of the lands enclosed in 
Snitterbyy after deducting the allotment for glebe and 
rights of common, two-fifteenths amount to about 200 
acres; and of the lands enclosed in Waddinghamy after de¬ 
ducting the like allotment, two-fifteenths amount to about 
160 acres. 

The bill was filed by the rector of Waddingham cum 
Snitterby, against occupiers of lands within the township of 
Waddingham, for an account and payment of tithes. The 
Defendants, by their answer, stated the act of parliament 
and the award, and insisted, that although the allotment in 
lieu of tithes was not expressed to be made in respect of 
lands enclosed under the act in the township of Wadding- 
ham, yet those lands were exempted by the award; the 
allotment being designed by the commissioners as a com¬ 
pensation 
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pcnsation for the tithes of all the lands within the operation 
of the act, and greatly exceeding what the rector was en¬ 
titled to in respect of the tithes of the townships of Sw//- 
terhy and Atterby only. 

Mr. Bell and Mr. Shadwell for the Plaintiff. 

The allotment in lieu of tithe having been expressly made 
Ibr the tithes of the townships of Atterby and Snitterhy only, 

is not a bar to the rector’s claim for the tithes of Waddiim- 

# * 

ham. The allotment of land in Waddingham is expressed 
to be in compensation of glebe and right of common only. 
The award, therefore, not containing a compensation for the 
whole tithe is not such as the act required. An award 
must conform to the submission. If a person carj ying on 
business as a merchant, engages in working a lead mine, 
and in a colliery, and has accounts in each of tho^e con¬ 
cerns with the same individual, on a reference of the quej,- 
tion what is due, should the arbitrators award a sum duc‘ 
on the mercantile account, another sum on the mine account, 
and omit to state what is duo on the colliery account, the 
award is void. The question here is. Whether, when the 
commissioners make an allotment in lieu of the tithes of 
A. and of i?., but make no allotment in lieu of the tithes of 
C., the Court will consider their award as a bar to the 
tithes of C. It cannot be contended that the commissioner- 
designed the allotment as a compensation for the tithes of 
Waddiaghamy for they have expressly declared it to be a 
compensation for the tithes of Snitterhy and Aitcrhy. No 
such award therefore exists as is required by the act; and 
the existence of such an award is a condition precedent to 
the operation of the act in extinguishment of the right to 
tithes. 

Mr. Hart and Mr. Stephen for the Defendants, insisted on 
the express terms of the act as constituting the award a 
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bar to the claim of tithes for every part of the lands within 
its operation. 


FcL 2.T. The Master of the Rolls. 

The Plaintiff having substantiated his character of rector, 
and the occupation by the Defendants of lands within the 
parish from which titlieablc matters arise, has established a 
in ima facie title to the tithes. The defence is, a local act 
of parliament passed in 1700 for the enclosure of lands in 
three townships, two within the parish of Waddingham^ and 
the third contiguous. I’he Defendants offer this as a com¬ 
plete bar to the rector’s claim ; insisting, that from the 
enrolment of the award of the commissioners, tithes are to 
cease on the lands enclosed, and that the execution and en¬ 
rolment of the award, and the situation of the lands in 
question, within the operation of the act, being ])roved, by 
its distinct and positive terms, the right to tithes is ex¬ 
tinguished. 

The words on which they rely are, that “ immediately 
after the enrolment of the award, all manner of tithes 
arising, &c. within or out of the lands directed to be en¬ 
closed, shall cease and for ever be exu;igui.shed.” («) That 
is oflered as a parliamentary exemption of the lands in 
question; and such it certainly appears, on production of 
the award, and prool'that the lands are within the operation 
of the act. It is then alleged by the rector, (not disputing 
that the award would be a bar, were it such as the act pro¬ 
posed, that is, had the allotments been such as were pre¬ 
scribed,) that to render the award a bar to the right of 
tithes, it must provide a satisfactory compensation for that 
right, and by the terms of the act, that satisfactory com¬ 
pensation is ascertained to be two-fifteenths of the land in 


{(t) Sec the cl.uisc, ante, p. y?. 
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the different townships; and he insists that the award not 
containing allotments in value or quantity conformable to 
that description, cannot operate in extinguishment of his 
rectorial claim. The case thus presents three distinct 
questions: 1. Whether it is competent to the rector now 
to inquire into the propriety of the allotments? 2. Whether 
he has proved that the award is not such as the act pro¬ 
posed, that is, that the allotments are not such as the rector 
was entitled to receive? 3. Whether, if he establishes both 
those j)ropositions, the consequence is that the award is 
invalid ? 

It is not necessary to examine the first question. Ad¬ 
mitting for the present the competence of the rector to in¬ 
quire into the propriety of the allotments, has he shown 
sufficient to impeach the judgment of the commissioners ? It 
appears that they entered on their duty; that an allotment 
of about .300 acres was made to the then rector, was ac¬ 
cepted by him, and has been enjoyed by his successors ever 
since; and that the quantity of that allotment was the sub¬ 
ject of inquiry and adjudication by the commissioners. A 
Court reviewing the judgment of any legitimate tribunal, 
is bound to presume vmnia rite ada, much more when that 
review is undertaken after the lapse of half a century. It is 
sufficient for those who rely on the judgment to produce it; 
jt cannot be impeached without clear and indisputable evi¬ 
dence of error. The subject of adjudication in the present 
case happens to be involved in considerable obscurity. 
The rectory was pecularly circumstanceil. The parish of 
Waddingharn aim Hnittcrhy being contiguous to the town- 
shij> of Attcrhiji within the parish of Bis/ioj) Norton, the 
vicar of Bishop Norton, and the rector of Wadding- 
ham, both possessed interchangeably rights in the lands 
of Alterhy and Snitterbp. The act therefore of necessity 
provided, in the first instance, an united compensation, 
(which it fixed at two-fifteenths,) and then a division 
of that compensation. In the description of the lands also, 
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an obscurity appears, some part of the parish of Waddings 
ham not being titheable. It is clear that all the ancient en¬ 
closed lands of Waddingham were to remain untouched. 
In directing surveys of ancient enclosed lands, the act ex¬ 
pressly excepts those in the township of Waddingham. 
W hatever belonged to them, as to wliich there is no evi¬ 
dence, they are constantly omitted, and cannot be in¬ 
cluded. Nor were all the unenclosed lands of Waddingham 
to be comprehended within the operation of the act. The 
allotment of two-lifteenths is directed to be made of the 
titheable parts of the township of Waddingham. [a) Hav¬ 
ing first therefore excluded the ancient enclosed lands of 
Waddingham^ the act subjoins a further qualification, that 
the allotment should be made of the titheable parts only of 
the unenclosed lands, leaving it of necessity to the tribunal 
which it has constituted, to determine what fall under one 
description, and what under the other. The commission¬ 
ers, therefore, laying out of the question all the enclosed 
lands, and all about to be enclosed which they should find 
to be not titheable, were to set out two-fifteenth parts of 
the remainder; but in the estimation of that proportion 
the act expressly directs that quality and situation, as 
w'ell as (juantity, should be considered; and seeming to 
contemplate a district, the parts of which, some being 
subject to floods and to a drainage ta^s, were of very un¬ 
equal value, studiously calls the attention of the commis¬ 
sioners to those circumstunces in a distinct section for that 
l)urpose. This complex question tl)en of the adequacy of 
the allotment w'as submitted to the consideration of the 
commissioners; and, I think, submitted without appeal. 
Jly the express terms of the act, all disputes concerning 
rights in the lands to be enclosed, or the tithes arising from 
them, are to be determined by the commissioners, and 
their determination is to be final. The subsequent clause, 
which gives a right of appeal to the quarter sessions, contain- 
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ing an exception of cases in which the award is conclusive, 
cannot extend to the allotments. The commissioners are 
authorized to adjudicate finally on the subject of quantity, 
quality, liability to tithe; those points they must have con¬ 
sidered had they duly exercised their power; and 1 am 
bound to suppose them so to have done, and to give them 
credit for a just adjudication. Nor can it be supposed 
that the rector failed to submit to their consideration what¬ 
ever was required for enabling them to assign to him a 
proper allotment. 

But it is said that the impropriety of the allotment is in 
proof: first, by computation it is found to be deficient in 
quantity, to the extent of about 140 acres; secondly, in 
the award no reference is made to the tithes of Waddingham, 
and if any lands there were tithcable, no compensation 
having been given for them, the rector has not received the 
indemnity provided by the act. I have anxiously considered 
whether it is possible now to determine that the rector had 
or had not a due allotment. In description, on the face of 
the award there is no reference to the tithes of Waddhig^ 
ham ; it cannot however be said that no regard w'as had to 
to that township, for an allotment is expressly made of 
lands enclosed there, in respect of the Carr side pasture^ 
&c. But in quantity there seems a deficiency. The al¬ 
lotment to the rector was more than two-fifteenths of the 
whole, omitting WaddingJiam, but less than two-fifteenths, 
including that township. If quantity is the criterion, there¬ 
fore, there is error; but how does it appear that the defi¬ 
ciency in quantity was not compensated by superiority in 
value ? Or, how can it be known what evidence was pro¬ 
duced to shew which of the lauds included were titheablc, 
and which not ? If the larger, or a considerable, part of 
the unenclosed lands in Waddingham was not titheablc, as 
to which we have no evidence, undoubtedly there would be 
great error in undertaking to determine, by comparison of 
quantity alone, the adequacy or inadequacy of the allot- 

H 1 ment. 


IBIS. 




104 


CASES IN CHANCERY. 


ment. Supposing the error only in description, and that 
an allotment of two-fifteenth parts was made to the rector, 
such error in description, more especially in a parish so 
circumstanced, would not vitiate an award, under which, the 
rector having had his full compensation, quantity and value 
considered, no injustice would be done. At this distant 
period, we examine the transaction with very imperfect 
materials ; the lapse of time occasions great difficulty in de¬ 
termining what were the data or principles which guided 
the commis.sioncrs. On that subject we can only conjec¬ 
ture ; but this wc know, that the allotment was made, was 
accepted by the rector, and has been constantly acqui ¬ 
esced in since without dis})utc, till the institution of the 
present suit. Ifj as is said, it lias in point of enjoyment 
been departed from, no conqilaint was ever made that the 
commissioners failed in their duty. On this question, then, 
I am obliged to sa}’, that the rector has not, by clear and 
satisfactory evidence, impeached the judgment of the com¬ 
missioners, and shown error in the award. 

Had it depended on that jioint, a question might arise 
what course should be pursued ; but I have never enter¬ 
tained a doubt, that under this claim there is no necessitj; 
for adverting to that part of the ease, being clearly of 
opinion that if an error were })rovei), in the omission of a 
proper allotment, yet on the conslrnctlon of the act, the 
bar which it creates is insuperable. It is an independent 
substantive bar to the claim of tithes in kind for ever; not 
conditional, but positive. 'I'he legislature lias declared 
that after a certain event tithes shall ce?ase; what is that 
event ? The enrolment of the award. 1 rom that time the 
tithes arc extinguished. The projiosition of the rector is, 
that the bar docs not arise if he can show error in the 
award. Tluit argument confounds two things perfectly 
distinct; the existence, and the justice, of the award. The 
act designed not to leave to the parties the right, at any 
future time, to question the adjudication of the commis- 
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sioiiers, but declared it final and conclusive. Consider the 
consequence of a contrary decision. Under the act the 
award cannot be bad as to the rector, and good as to others. 
In order to succeed, he must show that there is no award 
enrolled ; for if there is, his case fails. His argument is, 
that because there is an error in the allotment, it ceases to 
be an award. Then there is nothing to determine the in¬ 
terest in these 3000 acres: the incumbent has a title to 
tithes on all the lands, and the rights stand as if the act had 
iiot been passed. On that principle, if any one proprietor 
can show error in respect to him, one, perhaps, of 300 or 
'100 claimants, and whether he brought forwai d his claim 
or not, the moment it appears that there is a right not com¬ 
pensated which it was intended to compensate, there is no 
award ; so that this instrument, which was to be the lex loci, 
to determine every man’s right and title, the binding rule 
to govern the property for ever, with a positive direction 
that the decisions which it records shoidd be conclusive, is 
at an end, because there is error. The consetjuences of 
such doctrine refute it; but the terms of the act are clear. 
The commissioners are directed to allot to difierent indivi- 
viduals, and having finished the allotments, to draw up 
their award, which is an instrument recording their judg¬ 
ments antecedently pronounced, good or bad; if the in¬ 
strument contains that, it is the award; on the enrolment 
of that instrument the tithes cease. Is not this the award ? 
and has it not been enrolled? The vice of the argu¬ 
ment consists in the assumption, that because error can 
be proved in an allotment there is no award. The act in¬ 
tending to terminate all litigation, to define interests, and 
lo extinguish rights to common and to tithes, on that 
event, directly puts an end to the claim to tithes. It is 
(jLiitc clear that whatever error there might be in the pre¬ 
vious .allotments, the existence of the award concludes the 
question. On this ground, it appears to me, that the de¬ 
fendants have completely succeeded in establishing an im¬ 
perative and decisive bar to the rector’s claim. 
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I think, then, that it is not competent, at this distance oi 
time, to examine the propriety of the award; that the rector 
has not clearly established the existence of error; and that 
the error alleged, error in the allotment, rather than in the 
award, would not defeat the bar. The bill must be dis¬ 
missed, but without costs. The apparent deficiency of 
quantity, and the former submission of the defendants to 
pay tithes in kind, justified the rector in the institution ol 
this suit. 


Rolls. MARIE SEBASTIKNE SOPHIE BATTERSBEE, 
I'cb.'2A. Widow', _ _ - - Plaintiff: 

AND 

HENRY FARRINGTON, EDWARD VERNON, 
THOMAS BATTERSBEE, PHILIP CODD, 
.lAMES TILSON, and SYLVESTER DOUGLAS 
WILSON, and SOPHIA, his Wife, Defendants. 


riMlE bill filed in May 18Li stated, that by articles of 
agreement, dated 1st October made in contem¬ 

plation of marriage between the Plaintiff’ and Edmund 
Battershee deceased, and executed by Edmund Battersbec, 
the Plaintiff^ and William Sar^ord, Edmund Battersbee co¬ 
venanted with Sanford, that in case the marriage should 
take elfect, he would, within three months after liie so¬ 
lemnization thereof, assure to, or to the use of, the Plaintiff^ 
(in case she should survive him) an annuity ol' 500/. for her 
life, to commence from the day of his death; and the 
Plaintiff’ agreed that the said annuity should be in bar of 
dower, and of all claim to any part of the personal estate of 
Edmund Battersbee, under the statute of distribution or 

ing no allega¬ 
tion that tire husband was indebted at the time, without directing an inquiry on that 
subject. It seems that a recital in a settlement after ram-riage is not evidence 
against creditors cf articles before iiiarrriage. 

11 


.1 \oliiiiLary 
settlement 
without fraud, 
by a husband 
not indebted, 
in lavourof 
his wife and 
children, is 
valid against 
subsequent 
creditors. 

On a bill by 
the wife, the 
Court esta¬ 
blished the 
settlement, no 
creditor at¬ 
tempting to 
impeach it, 
and there be- 
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«>therwise; that in 1793, shortly after the date of the ar- lbl8. 

tides, the marriage wals solemnized, and after the so- ~ ' 

lemnization, in performance of the articles, Edmund Bat- v. 
tershee, by an indenture executed on the December 
1793 , between himself, the Plaintiff^ and Sanford, reciting 
the articles, in pursuance and performance thereof, and in 
consideration of the marriage, covenanted with Sanford, 
that he, Edmund Battershec, in his life-time, or his heirs, 
executors, and administrators, within four months after 
his decease, in case the Plain till’survived him, would trans¬ 
fer into the joint names of trustees, so much Government, 
or India stock, or annuities, or otherwise convey such 
lands or hereditaments, as would secure to the PJain- 
tifli in case she survived Jiiin, an annuity of 500/. for 
her lil’e, in bar of dower, and all other claim which she 
might have as his widow, upon his estate, either real or 
personal; that in or about September 1809, Edmund Bat- 
ta’sbee being seised of certain freehold, and possessed of 
certain leasehold, estates, determined to perform the arti¬ 
cles of agreement and indenture of covenants, by convey¬ 
ing certain estates to trustees upon the trusts mentionetl in 
the articles and indenture; that uj>on search being made 
for the purpose of preparing the necessary deeds, the arti¬ 
cles and indenture appeared to have been mislaid, and 
neither of them could be found; that Edmund Battersbee 
• having forgotten what were the provisions contained in the 
articles and indenture, and conceiving that the agreement 
entered into by him was to assure the yearly sum of 400/. 
to the Plaintiff’ (in case of her surviving him) during her 
widowhood, instead of 500/. for her life, accordingly gave 
directions for })reparing the necessary deeds to carry into 
effect the articles and indenture, according to the erroneous 
idea which he entertained thereof; and thereupon inden¬ 
tures of lease and release were executed on or about the 
13th of September 1809, by which Edmund Battersbee con¬ 
veyed to ELenry Farrington and Edxvard Vernon, certain 
IreeeUold and leasehold estates upon trust, tim ing the life 

of 
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BATTEBSBEIi 

r. 

Fahiungton. 


of Edmund Eaftersbec, at his request, and after his decease 
at any time during the widowhood of the Plaintiff, in case 
she should survive him, at her request, and after the de* 
cease, or the next marriage of the Plaintiff, which shoukl 
first happen, then, at their discretion, to raise by sale, or 
mortgage of the said premises, such sum or sums as the 
persons by whose request the sale or mortgage was thereby 
authorised to be made, should tliink proj)er; and to stand 
possessed thereof upon the trusts declared by another in¬ 
denture of the same date; and upon trust in the mean 
time to permit Edmund Baitershee to receive the rents 
during his lilc; and after his decease to pay to the Plaintiff, 
in case she should survive him, an annuity of 400/. during 
her widowhood, and subject thereto to stand possessed of 
the rents and profits in trust for the persons entitled under 
tlic other indenture of the same date, to the interest of the 
trust monies therein mentioned; that by the deed referred 
to in the last indenture of the same date, Edmund Baiters^- 
bee directed Farrington and Vernon to stand possessed of 
the monies to be produced by the sale or mortgage before 
mentioned, (after certain deductions) upon trust to invest 
the same in Government or real securities, and permit 
Edmimd Battersbec, during liis life, to receive the dividends 
and interest; and after his decease, in case the Plaintiff 
should survive him, to appropriate so much of the trust 
monies as would produce the clear jeaily sum of 400/., 
and pay the income thereof unto the Plaintiff during her 
widowhood, in lieu of the annuity of 400/. provided for 
her by the indentures of lease and l elease before mentioned, 
and to pay and assign the residue of the trust monies, and 
also after the decease or next marriage of the Plaintiff 
such ]>art as should be appropriated as aforesaid, to his 
son, Thomas Battersbec, to be vested when he should at¬ 
tain the age of 21 years, if he should survive his father; 
and in case of his death under that age, or in the life of 
I)is father, then to Sophia Battersbec, his daughter, to be 
vested when she should attain the age of 21 years; and in. 


case 
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case of her death under that age, or in her father’s life, 1818. 
then upon such trusts as Edmund Battcrshee should appoint. 

V. 

The bill farther stated the will of Edmund Battershee, 
dated 24th September 1809, and executed and attested so as 
to pass real estates, by which, after directing that all his 
debts should be paid as soon as conveniently might be, and 
confirming the settlement made for the benefit of the Plain¬ 
tiff* and of his children, by the two deeds of the 12th and 
13th of September then instant, and after giving, among 
other legacies, 1000/. to the Plaintiff, and 5000/. in trust 
for his daughter, he gave all the residue of his personal 
estate, over which he had any power of appointment or dis¬ 
position, to his son, Thomas BattcrsbeCf if and when he 
should attain the age of 21 years; but in case he should 
die under that age, then to his daughter Sophia, if and 
w'hcn she should atttain the age of 21 years, or bo married 
with the consent of her guardians; and in case she should 
die under that age, and before she should be married with 
such conscnl, then he gave his residuary estate to Ilenrij 
Farrington; and he appointed the Plaintiff^ and Ilenrp 
Farrington, and JSdtea?// Vernon, executrix and executors 
of his will. 

The bill then stated, that after the execution of the 
.several deeds, and the will before mentioned, the indenture 
of covenants of the 31st oV December 1793 was found, 
but the articles of agreement, in pursuance of which the 
same was made, were never found ; that upon looking into 
the said indenture, Edmund Battersbee having discovered 
that the lease and release, and declaration of trust before 
mentioned, were not a performance of the articles, deter¬ 
mined to execute a new deed conformable thereto; and 
accordingly by an indenture executed on the 25th of March 
1812, it was, in pursuance and performance of the articles, 
delarcd to be their true intent and meaning, and Edmund 
i/a//'7's/'C’C directed and appointed, Farrington and J er- 
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non should be seised and possessed of the said hcreditanienti* 
and premises, subject to the trust for sale or mortgage, and 
in the mean time to the trust declared for the benefit of 
Edmund Battersbee during his life, upon trust, after the de¬ 
cease of Edmmd Battersbee, and during the life of the 
Plaintiff*, in case vshe should survive him, and whether she 
should continue his widow or not, out of the rents and pro¬ 
fits, or by sale or mortgage of the estates, to pay to the 
Plaintiff* an annuity of500/. in lieu of the annuity of400/., and 
in satisfaction of the annuity mentioned in the articles; and 
the trustees were directed, in case the Plaintiff* should sur¬ 
vive Edmund Battersbee, to appropriate so much of the 
tnist monies as would produce an annuity of 500/., and pay 
the income thereofto the plaintiff for her life, in lieu of the 
annuity of 500/. thereinbefore provided for her. 


The bill farther stated, that in November 1812 Edmund 
Battersbee died, leaving the Defendant, I'homas Battersbee, 
an infant, his heir at law, and leaving his daughter Sophia, 
who had, previously to his death, and with his consent, 
married the Defendant Sylvester Dojiglas Wilson ; {Edmund 
Battersbee, by the marriage settlement, having covenanted to 
bequeath 5000/. in trust for his daughter, her husband, and 
their children;) and that at the respective times of making 
his will and of his death, Edmund Battersbee was seised in 
fee of real estates, beside those comprized in the trust deeds- 
before mention^!, which descended to his heir at law. 


The bill, after stating that Farrington and Vernon had, 
with the concurrence of the Plaintiff^ contracted to sell the 
trust estates before mentioned, charged, that the testator 
was a trader within the meaning of the bankrupt laws at 
the time of hi.s death, and that his real estates were there¬ 
fore in his life-time subject to the payment of his debts as 
well by simple contract as by specialty, and were legal 
assets for that purpose. 


The 
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The prayer of the bill was, that an account might be 
taken, of the real and personal estates of the testator 
Edmund Battersbee, (distinguishing the estates conveyed in 
trust, as before mentioned, from his general estate) and of 
his debts and legacies; that the real estates descended upon 
the Defendant Thomas Battersbee, might be declared to be 
subject to the debts of the testator by reason of his having 
been a trader at the time of his decease, and that the assets 
might be marshalled; that the Plaintiff' might be declared 
entitled out of the money to arise from the sale of the trust 
premises to have one annuity of 500 /. raised and paid to her, 
and in case the interest and dividends of such money when 
invested in the funds should not be sufficient, that a part of 
such money might be laid out in the purchase of such an 
annuity as, together with the interest of the residue of the 
money, would make up the yearly sum of 500 /. ; that she 
might be declared to have a specific lien as a specialty cre¬ 
ditor upon the trust estates, and the money arising from 
the sale thereof, to the extent of 500 /. per annum ; and that 
the rights of the claimants under the will might be ascer¬ 
tained, and the trusts carried into effect. 


1818 . 


Batteesbee 

V. 

Fabbincton. 


The Defendants, Farrington and Vernon, by their answer 
stated, that they knew not whether any articles had been 
executed before the marriage of the Plaintiff with the 
testator, as alleged in the bill; and that the testator’s per¬ 
sonal estate was not sufficient for the payment of his debts, 
funeral expenses, and legacies; and they admitted that they 
had contracted for the sale of the real estates. 


Sir S. Bomilly, Mr. Cooke, and Mr. Collinson, for the 
Plaintiff. 


The settlements subsequenf to the marriage, being ex¬ 
ecuted in pursuance of previous articles, arc supported by a 
good consideration. Of the existence of those articles, 
though not now to be found, the recital in the settlement is 

conclusive 



112 


1818. 

Battersbee 

V. 

Farrington. 


CASES IN CHANCERY. 

conclusive evidence. Anon, Pre. in Cha, (a), Dundas v. 
Dutens, {h) 

Without reference to the articles, the settlement possesses 
intrinsic validity. It is not proved that the settler was 
indebted at the time, and it is fully established that a 
voluntary settlement by a husband after marriage without 
fraud is not within the statute (c), and cannot be impeached 
by subsequent creditors. Stephens v. Olwe Lush v. 
Wilkinson {e), Montague v. Sandxvich {f\ Kld7iey v. Coms- 
inaJcer{g\ Hollowap v. Millard. (//) 

Under tlie favourable circumstances of this case, and in 
the absence of a suggestion that the settler was indebted at 
the time, the Court will not direct an inquiry into that fact, 
but at once establish the settlement. 

Mr. Hot'ne and Mr. I'cmple^ for Mr. and Mrs. Wilson. 

The settlement cannot bo questioned exce[)t in a suit by 
creditors. On this rccortl nothing appears to imjieach it. 
In the .absence of proof, or even allegation, of the existence 
of debts at the date of the tlecd, the Court will not proceed 
conjecturaily on the mere po.ssibility of debt. 

Mr. Rose, lor the Defendants 0)dd and 1 ihon, iruslecs 
in the marriage settlement of Mr. and Mrs. Wilsou. 

Mr. Hart and Mr. Wilbraham, for the trustees .auil ex¬ 
ecutors. 

(rt) P. 101. 

{1)) 1 Vcs.Jun. 196. Cordwcll v. Marhnlt, aiu! llolincxv. 

Aihbic, 1 Madd. 551. were also cited. 

(c) 15 iiViz. C. 5. ((/) e r. r. 90. {r) frs. 3fi4. 

(/) Cited 12 Fes. 148. (^:) ^12 For. 156. 

(/;) 1 Madd.4l4. and in Partndge v. Gopp, l Eden. 16.;., iho dteu e 
proceeded on the ground that the parly was largely indebted Rt tiic 
time of the gift. 

11 Tiic 
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The trustees offer no opposition to the claim of the 1818. 
Plaintiffs, but arc desirous that the Court shall be apprized 
of the facts of the case before it pronounces a decree. No v. 
evidence is adduced of the execution of the articles. On fARBiNOTov, 
the supposition of their existence, the deed of 31st DccembcT 
1793 , which recites them, is nugatory, and docs no more 
than had already been done by them. The deed of 1809, 
executed after so long an interval, and conveying recently 
before his death a large portion of his property in trust for 
sale, affords a presumption that the settlor was indebted at 
that time. The trustees submit the propriety of ascertain¬ 
ing that fact by an inquiry before the Master. A volun¬ 
tary bond cannot prevail against a simple contract debt (a ); 
on what principle can greater effect be given to a voluntary 
.settlement ? 

T/it: Mastkh of' the Rolls. 

No doubt can be entertained on this case, if the settle* 
was not indebted at the date of the deed. A voluntary 
{•onveyanee by a person not indebted, i.s clearly good against 
iiiture oeditors. That constitutes the distinction between 
‘he two statutes, (i) Fraud vitiates the transaction ; but a 
seitlement not fraudulent, by a party not indebted, is valid, 
though voluntary. On the first question, (which I am not 
now to decide,) the distinction, I apprehend, is, that against 
all persons claiming under the settlor the recital is conclu¬ 
sive (r); but it would be difficult to maintain, that a recital 
in a jiost-nuptial settlement of ante-nuptial articles, of the 
existence of which there is no distinct proof, would be 
binding on creditors. Such a doctrine would give to every 
trader a power of excluding his creditors by a rccitol in u 

(«) Lcchncre v. Earl of Carlisle, 5 P. W. 222. 

(6) \5 Eliz. C.5. 27 Eliz. c. 4. Sec Lord Townshend v. Windham^ 

• Yes. 11. 

(c) See Ford v. Grey, 1 Salk. 285. Marchioness of Anmndale v. 
jfiTflrru, 2P. W, 43?, Sltrlh/Wright. IVil/rs, IJ. 12 

A" oi . T. I dee<,! 
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1818- deed to which they are not parlies. In this instance there 

' ■ - ™ appears no motive for the recital if untrue; a recital in a 

jPATTERSBEn ‘ * 

V. deed executed before the party engaged in trade, when he 
pAHKiNGTOK. indebted, and twenty years prior to his death. 

The trustees and executor-s knowing, as they must, the 
affairs of the testator, have not suggested that he was in¬ 
debted at the time of the settlement, nor has any creditoi 
attempted to impeach it. J am bound therefore to declare 
i( valid. 


Ihe Princess of WALES 

..•'i--. 7. .C. 

1 .. 

The Earl of LIVERPOOL and Count MCNSl'KR. 


In a bill against fTlHE bill filed by Her Royal Highness Caroline Augusta^ 

riiiTdff hav-^ Princess of Walcs^ by Antony Buller St. Legcr, Esej. 

stated two Jjgj. next friend, stated, that in or about the month ot 

notes of ihe August 1814, William Duke of Bruns'wick Oels deceased, foi 

purpose of securing the sum of J 5,000/. sterling to 

-tcrling, the separate use of Her Royal Highness, signed and delivered 

^ 5 ^ 000 ^'^ to her a certain promisory note, or instrument in writing, 

French bearing date the 24tli day of August 1814, whereby ho 

testa"o/for*^ assured to her the repayment in the year 181G, of the sum o» 

isecuring a sum 15 000/. sterling, with interest in the mean time; and also, 
of 15,000/., on _ , ° • 1 1 1 V 1 , , 

an affidavit by for the same purpose, signed and delivered to her another 

one of the ex- pyomisory note, or instrument in writing, bearing date the 

he bad in- same 24th day of August 1814, whereby he assured to Iicr 

^t^uote^and P^jn^cnt in the month of August 1816, of the sum of 

observed on 15,000/. French louiSy at the rate of 24 French litres each, 

circumstances together with interest for the same in the mean time, 
tending to im¬ 
peach its authenticity; that he was informed, and believed, that the second note had 
been produced by the Plaintiff for payment in a foreign country; and that he was ad¬ 
vised and believed that it was necessary in order that his answer might fully meet the 
c-.t^e, that he should, before answer, have insoection of the second note, it was ordered, 
ti.ui the Defendants should not be compelled to answer, tIH a fortnight after production 
w. ti e sciv/nd note, 

13 The 
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The bill then stated, that the Duke died in June 1815, 181H. 

having made 
ecutors, who 

his personal estate to an amount more than sufficient to . . 

^ , , , , , , , . . , 1 , The Earl ot 

satisfy his debts; and that the principal sums secured by Livjan'ooi-v 

the two notes, together with interest from the 24th of 

August 1814, was due to the Plaintiff for her separate use. 

The bill contained the following interrogatories ; “ Whe¬ 
ther, in or about the month of August 1814, or when, the 
said William late Duke of Brunswick Oels, for the pur¬ 
pose of securing the sum of 15,000/. sterling to the separate 
use of Her said Royal Highness, did not sign and deliver to 
her two promisory notes of such date respectively, and of 
such tenor and eflect, as hereinbefore in that behalf men¬ 
tioned, or of any and what other date respectively, or of 
any and wliat other tenor and effect respectively? and 
Whether the said principal sum secured by the said notes 
or instruments, together with interest on the said sum from 
the 24th August 1814, is not now wholly due and owing 
to Her said Royal Highness ?” 

The bill prayed, that the Defendants might cither admit 
assets of the Duke, sufficient to pay the principal sura ol’ 

15,000/. and interest, or that an account might be taken ol“ 
his personal estate, in the usual manner, and that the same 
might be applied in a due course of administration, and 
that, if necessary, an account might be taken of what was 
due upon the said notes, and that the amount thereof miglit 
be paid to the Plaintiff for her separate use. 

A motion was made by the Defendants, “ that the Plain¬ 
tiff might produce, and leave with her clerk in Court for 
the usual purposes, a certain promisory note, or instru¬ 
ment in writing, in the bill mentioned to bear date the 24th 
day of August 1814, whereby it is in the bill alleged, tha! 

William Duke of Bru7iS':ir}rk deceased assured fo the 

I 2 IM.'iiiififf 


a will, and appointed the Defendants ex- 

• Tlic Princess 

proved the will, and possessed themselves of 
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The Prince-- 
of Wal: s 


■V. 

The Earl of 
LavriirooL. 


PlaintilFpayment in the month of August 1816, oi' the wum 
of 15,000 French louis at the rate of 2 1 French livres eiu li, 
together with interest for the same in the mean time; ami 
that the Defendants might have a fortnight’s time to 
answer the bill, after such instrument should have been so 
produced.” 


In support of the motion an affidavit was made by Count 
jSlunster^ that he was advised and believed that an in¬ 
spection of the note described in tlie notice ol motion 
might allbrd to him and the other Defendant, the Earl ol 
Liverpool, material information for their defence; and that 
the note had never been slicwn to him, nor, as he was in¬ 
formed and believed, to the Earl Liverpool. 


Tlie Solicitor General and Sir ^Irthur Piggoit in support 
of the motion. 


Tn an action at law, the Flaintin’ could not ccmipei the 
Defendant to plead, until a e(»py had been delivered of the 
written instrument on which the aetioii is I'oundcd. When 
tile instrument is under seal, the Plaintifi* must make profeit. 
and the Defendant may crave oijer; and by analogy to 
those cases, the modern practice, in actions on \^ritten in¬ 
struments, though not nndor seal, as bids of exchange 
and policies of insurance, ciitilles the Defendant to a cojh, 
for the purposes of his defence. It cannot be supposed that 
a court of equity rejects that equitable principle which 
thus adopted by the courts of law. By a cross bill, it I., 
admitted, the Defendants njight compel production of the 
instrument, and conqicl it for the purpose of defence to the 
original suit; admitting that, can we consistently deny to 
the Court a jiowcr to order the production, in that sui: 
in which alone the production is required ? Inspection a 
the instruments is in this case necessary to enable the De- 
iendants to make that answer which the Plaintiff seeks, 
'i'hc bill contains interrogatories whether the promisorv 

i6 notc< 
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notes were not signed by the Duke of Bmnstvick, and 
whether the sum secured by them is not still due. Sup¬ 
posing a doubt of the authenticity of the instrument, (which 
I put only hypothetically, but on which so put 1 am en¬ 
titled to argue,) of the signature of the Duke for example, is 
it not ol)viou.s, that ins})cction is necessary to enable the 
Defendants to answer with correctness and safety ? Were 
the Duke now living, and a Defendant, it might be con¬ 
tended that he could answer from his own knowledge these 
•'questions relative to his own acts; but by what means can. 
the Defendants, his executors, no parties to the transaction, 
without a view of the instrument, answer to its authen¬ 
ticity The statement in the lull i.'', that two securities 
were given for the same sum, payable in dillerent curren¬ 
cies, and aldilferent dates. What assurance has the Court, 
that while one of these instruments is j)ut in suit here, the 
other may not be enforced against the Duke’s assets in a 
foreign slate ? 


1818 . 


The Princc'is 
of Wales 


V. 

The Earl of 
LivEHrooL. 


Sir Samiu’l Romilly^ Mr. Martin^ Mr. Bdl, and Mr. Shad- 
if'd against the motion. 

If the Defetidants are entitled to succeed, the motion 
must be quite of course; the case of a creditor filing a bill 
^or payment of a sum, due on a securit}^, is one of daily 
•occurrence; yet no precedent has been produced of sucii 
an order. 'ri)C analogy suggested between the practice at 
law and in this Court is unfounded. It is true, that in an 
action on a bond the Plainliirmust projhi ; but it 
equally true, that the practice here is diilerent. In a case 
■n which a Plainlilf had slated the substance of a deed in 
itis bill, and referred to it for greater certainty. Your Lord- 
ship decided that the Defendant could not compel produc¬ 
tion on motion, but must proceed by a cross bill. What 
is there in this case to entitle the Defendants to a course of 
practice quite new? The difficulty in the way of ihcir 
answering is altogether imaginary. M’bat diffici/hy can 

1 3 ■ fiicy 
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The Princess 
of Wales 


The Earl of 
LivEurooL. 


they find, if such is the fact, in stating that they Iiave no 
knowledge of the transaction, dnd leaving the Plaintiff to- 
make proof of every part of her case ? The statement in 
the bill, that two securities were given for the same sum, is 
to the disadvantage of the Plaintiff; before a decree can be 
obtained, both must be proved and delivered up. The 
motion is opposed by two decisive objections: according to 
the uniform practice of the Court, a Defendant cannot 
obtain discovery except by a cross-bill; and even by a 
cross-bill discovery can be obtained of those matters only 
which are material to the defence. In this instance, the 
Defendants seek by motion, production of an instrument 
constituting not their defence, but the Plaintiff’s title. It is 
a ground of demurrer to a bill of discovery, that it requires 
a disclosure of a part of the opponent’s case. The evidence 
of one party may certainly be material to support the 
case of the other; in a deed for instance, which is the 
foundation of the title of the Plaintifl' at law, the recitals 
may serve to establish the pedigree of the Defendant, and 
he may, for that reason, be entitled to the production of 
that deed; but entitled to it still on the same principle, 
a.s constituting a part of his own case. A reference to this 
principle evinces the necessity of adhering to the rule, that 
a discovery can be obtained only by filing a bill, which im¬ 
poses on the party the duty of stating his case, and affords 
to his antagonist the opportunity of controverting it. Sup¬ 
pose to a bill for a discovery of a deed as containing matter 
important to the Plaintiff’s case, an answer were put in 
denying that the deed contained such matter, would the 
Court, in opposition to that answer, on a mere allegation 
in the bill enforce discovery ? If such an attempt can 
succeed, what will become of pleas of purchase for valuable 
consideration, to bills for discovery of deeds ? In seeking 
a production of this document, their object is to destroy its 
effect. The Court will not try the question of their right 
to inspection on this summary application, but by restrict¬ 
ing the Defendants to the ordinary course by bill, nib 
enable the Plaintifl’ to make a defence. 
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The Lord Chancellor. 

It is a circumstance, in my opinion, of considerable im¬ 
portance to the practice, that the bill does not state this 
note to be in the custody of the Plaintiff. If a cross-bill 
had been filed, and the answer had not admitted possession 
of the document, would the Court, on that record, have 
ordered the production ? 


1818. 


The Princess 
of Wales 


V, 

The Ear) of 
Liverpocl. 


Against the motion. 

That alone is a decisive olyection to the application. 
But admitting, for the purpose of the argument, that in 
certain excepted cases, production may be obtained by a 
Defendant on motion, at least the materiality of the dis¬ 
covery must be distinctly and positively averred. The 
affidavit on which this application is founded, states only 
that the deponent has been advised, that from inspection of 
the instrument something may arise material to the defence. 
Such an affidavit would not be sufficient to extend the com¬ 
mon injunction to stay trial. 


The Lord Chancellor. 

On a case of so much importance to the practice of the 
Court, I will not at once give final judgment. 

It has been the practice for ages in courts of law, to in¬ 
sist on a prqfett of specialties; but it is within my own 
recollection, that where an instrument is lost, of which 
piqfert sliould otherwise be made, those Courts, adopting 
a special mode of proceeding, have assumed a jurisdiction 
which was formerly exercised exclusively by courts of 
equity. They have done so on the supposition that they 
were doing what courts of equity did; but I believe it will 
be difficult to admit, that in the exercise of that jurisdic¬ 
tion, they have acted between the parties as this Court 
would act. That how'ever is the principle on which they 
have since proceeded, in compelling, on motion, the pro- 
duclion of bills of ejjchange or provisory notes, the sub- 

1 i jects 
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ISIS. jectsof an action; and I believe that Lord Mamfield first 

XhTprincess suppostioii that he did no more 

of Wales than was constantly done in courts of equity. Speak- 

Tlic Rirl of deference due to Lord Mansfield., it does 

Liveepool. not appear to me that he exactly recollected what a court 
of equity would do in such a case; because there is a 
mighty difierence between simply producing an instrument, 
and producing it in answer to a bill of discovery, where 
the Defendant has an opportunity of accompanying the 
production with a statement of every thing which is ne¬ 
cessary to protect him from its consequences. On the pre¬ 
sent case we must refer to the practice of this Court; and 
admitting that there may be exceptions to the rule of prac¬ 
tice, we must also admit that great care must be taken 
in each pjirticular instance, to ascertain that the case 
of exception actually exists. It becomes therefore ne¬ 
cessary to consider the case, with reference to all our 
rules for compelling production of instruments, whe¬ 
ther instruments mentioned in the bill, or in the answer; 
recollecting what those rules require the Plaintiff in the 
one case, and the Defendant in the other, to admit re¬ 
lative to the possession of the instruments. Tlie bill 
stales the existence of a double security for the same 
sum; we must see what is alleged wdtlj regard to the 
possession of that security in the bill, and (no answer 
having yet been filed) in the alfulavit; observing that 
born whomsoever the affidavit ma}’ proceed, it must, if to 
be made the foundation of an exception to the rule, con¬ 
tain a statement of the circumstances constituting the case 
of exception. I will look into my own notes of the prac¬ 
tice before I give judgment. 


March i(;. On this day the Loud Chancellor, after stating the 
case, pronounced judgment as follows: 


For 
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I^'or the purpose of illustrating what I shall say pre- 1818. 
seijtly, I observe here that this bill docs not represent the 
notes as in the custody or })owcr of the Plaintiff; and it oI Waleb 
would be a consideration worthy of attention, regard be- 
ing had to what is settled by the Court with reference to LivkbpOoi,. 
the production of instruments by Defendants, how far that 
circumstance is material. It would be contended on the 
one hand, supposing that the production can be compelled 
on motion, that if the Plaintiff has not stated that the in¬ 
struments arc in his possession, custody, or power, he 
docs not afford the same case for an order of production, 
as a Defendant must, against whom the order is never 
granted, except on the statement that the instruments are 
in liis custody or power; a statement which, according to 
the modern doctrine, he is not understood to make, when 
he only refers to the instruments. In Bettison v. Far- 
f-ingdon {a\ to a bill for relief, the defence was, that a re¬ 
covery had been suffered which barred the Plaintiff ’s right, 
and the answer rel'errcd to a lease and release making a te¬ 
nant to the ^ncccrpc^ and leading the uses of the recovery; 
on motion, Lord Talbot ordered the production of the 
«leed, merely on the ground of that reference in the answer, 
assigning as his reason, that as it jnust be produced at the 
hearing, it ought to be produced on motion. Subsequent 
cases a})pe:ir to (juestion that doctrine on both its points. 

.In Lady Shaftc^hurji v. Anoxscsmilh (6), and in Burton 
NfviUr (r), the Court held that a Plaintiff’ has a right to 
call for the instruments creating the estate-tail under which 
he claims, but expressed gi’cat doubt whether he can call 
for the instrument on which the Defendant frames his title; 
and later decisions seem to have established that it is not 
the mere reference that makes the documents part of the 
answer for the purpose of production {d) ; though by 

(a) 3 P. IV. 363. (b) 4 Fes. 66. (c) i! Cox. 242. cited 4 Fes. 67. 

(d) Sec Evans v. Richardson, ante, p. 7,, and the cabcs there cited ; 

4o which may be added, Earl of Salisbury v. Cecil, \ Cox. 277. Smith 
y. Duke of Northumberland, 1 tW. 365. Erski/tc v. Rize, 2 Cox.22C> 

I 'ampbell V. French, 2 Cox. 2^6. 

amending 
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1818 . 


The Princess 
of Wales 


V. 

The Earl of 
Livekpool. 


If a plaintiff 
makes a de¬ 
mand on writ¬ 
ten instru¬ 
ments, with¬ 
out stating , 
that they are 
in his posses¬ 
sion, whether 
the Court will 
infer that fact, 
unless an alE- 
davit is made 
to the con¬ 
trary, quaere. 


amending the bill and addressing farther questions, the 
Plaintiff may, perhaps, compel the Defendant to make 
those documents part of the answer for that purpose. On 
the other hand, a question may be made, Whether, on a 
bill framed like the present, the Court would not as* 
sume that the documents on which the Plaintiff comes 
here to make his demand, are such as he can proffer to the 
Court? Whether, if a Plaintiff, not stating that certain 
written instruments are in his custody, yet founds a claim 
on those instruments, the Court will not infer that he has 
possession of them, unless an affidavit is made to the con¬ 
trary ? On that point I give no opinion. 

The answer now called for is an answer which is to ap¬ 
ply itself to the interrogatories with respect to these two 
notes; and it has been observed that there is a singularity 
in this case, arising from the circumstance, that though the 
date of the bills is stated, no mention is made of the pe¬ 
riod at which they were actually framed: two notes arc 
given, apparently of the same date, for payment of the 
same sum; and where it is obviously clear, therefore, that 
if the demand can be substantiated at all against the De¬ 
fendants, they possess an unquestionable right to have both 
the securities delivered up, and to call on the Court to take 
care that while the Plaintiff is enforcing payment against 
the assets of the Duke of Bmnswick, justice is done by 
protecting those assets against all possibility of farther suit 
in respect of both these documents. The motion is made 
on a supposition that the instruments can be so dealt with by 
the Court, and for the purpose of framing an answ’cr to the 
interrogatories which I have stated. 

The general doctrine of the Court, as now settled, J 
take to be this; that when a bill is filed, it will depend 
entirely on the manner in which the Defendant expresses 
himself with respect to any instrument for which the Plain¬ 
tiff may have a right to call. Whether the Plaintiff can 

compel 
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compel from that Defendant production on mere motion ? 
if the Defendant states in his answer that there was such a 
deed, though the Plaintiff may have an interest in its pro¬ 
duction, it seems of late settled that that is not enough, 
but that he must in some way fix the Defendant with pos¬ 
session of the deed. I understand that practice to have 
proceeded on this consideration, that if an order for pro¬ 
duction were made, and the Defendant refused to produce 
the instrument, the Court would find itself unable to a])ply 
its process for enf()rcing obedience, because no comtat ap¬ 
pears on the pleadings that the instrument is in pos¬ 
session of the Defendant, and that he has tlie power to 
obey. It is therefore usual to amend the bill, and by intro¬ 
ducing an allegation that the instrument is in the possession 
of the Defendant, to call for such an admission in the 
answer as will authorize the order. On the other hand it is 
stated, that if" the Defendant wants production of deeds 
from a Plaintiff who has not said, what l)y his bill he may 
say, that ho has left the in.itruments in tlie hands of his clerk 
in Court, in order that the Defendant may inspect them, noi 
prayed, as our ancient bills used to pray, that after inspection 
the Defendant may answer the interrogatories applied to 
that subject, the general rule of the Court has been this : 
that the Defendant must file a cross bill in order to obtain 
discovery of those deeds. In the argument it has been 
- said that courts of common law do, what unless I misun¬ 
derstand their modern practice, they certainly would do 
for asking; namely, that where a Plaintiff in the declara¬ 
tion founds his demand on a written instrument, as a pro- 
raisory note, those courts would give to the Defendant 
inspection of that instrument, in order that he might see 
by whom it was written, whether on a stamp, and with 
the other requisites. I believe that thatdocrine originated 
in courts of law, on the notion that there was no reason 
why they sliould not do what is done by courts of equity; 
and the same principle has introduced their modern prac- 
{n.c of a with projVrt in rases of lost instru¬ 

ments. 



The Princess 
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ISIS. 


The Print •ess 
•f Walls 


The Earl of 
LiTiaPooi.. 


inetits. {a) When I entered WcsminsLer^hall the docli iiie 
was, that where the rules of law required jn ofert the party 
must come into equity. I state it as the opinion of that 
great man Lord Hardimckcy as 1 have repeatedly seen it 
in his hand-writing, among his manuscripts, that no such 
thing could be done at law. (6) Many doctrines have been 
introduced into Cvjurts of law on a supposed analogy to the 
practice in equity, but without the guards with which 
equity sui rounds tiie case; as in the instance of dis})ciising 
wnth prqfi'rty iio man can enter this court without guard¬ 
ing his eiUt ancv t; ,' sanctions which (he courts of law caniu.t 
mqiosi*,* and it hapj/eiis vvKoasicahy enough, that there are 
eases in wlnelt ^om ts of law', proceeding on the principle 
of giving a r luedy because one might be obtained in 
equity, ha\c compelled the party to resort to equity for 
protection against that practice at law. W hen courts of 
law held that because the production of promisory notes 
might be obtained in equity, they would compel the Plain- 
tift’to produce them, they forgot that in equity, if the pro¬ 
misory note will not, on the face of it, I'urnish explanation, 
the Defendant to the cross-bill accomj)anies the production 
with an explanation by his answer of ail the circumstances ; 
and that the mere coro))ulsory production would deprive 
him of the safeguards which this practice affords. On the 
other hand, the party cannot havt* an answ't'r to a cross bill 
till he has himself answered the t)iiglnal bill. If there is a 
nccc*ssity, therefore, that he should have production hefoit' 
answ'cr, a necessity f()unded on special circumstances cleai ly 
manifested, the rule of this Court would work injustice 
unless it admitted relaxation and exception. That such 
an cxcc[)tion was long ago contemplated, is clear from a 


{n) See Head v. JJrookmun, a 2\ R. 151. llauh) v, SUpheiuon, 
10 Ea.\L, 55. 

(/;) Sco Wliiljtrld V. Emisscl, 1 387. Earl of Cheslerfeld v.Jnn- 

wr, 1 yli'-'-. 34r). A7wn. 2 Aik. 61. SncUgrove v. Bailey, Z Atk. SH. 
iVednisletf v. Child, 1 Ves. 54,5. (ih/nn v. The Bank <f England, 2 Ves. 41. 
Lord I'hnrlow appears to have oitcrlaiucd the bainc upiuioig Athiim,)!. 
\ Leonard, 3 Bro. C. C 221. 


passage 
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passage in tlie original text of the Practical Register (a), 
(a book of considerable authority,) in which it is said, 
“ Where a deed in the Plaintift'’s hands nicntioncd in the 
“ I’laintiff’s bill was necessary to the Defendant’s making 
“ in his defence a full answer, the Court ordered the Plain- 
till’should give him a copy of it;” and it seems to me 
that if no authority could be produced, tlie obvious justice 
of such a position would well authorize the Court to make 
a precedent upon the subject. Tliere is no general rule 
with respect to the })ractice of this Court that will not yield 
to the demands of justice. In the case of Rccl-j'ord v. 
Wildman (ft), where something more was sought than that 
the Defendant should produce and give a copy of the in¬ 
strument, namely, that the instrument should be kept in 
the custody of the Court till the hearing, because if not 
then produced, the justice arising out of variations be¬ 
tween that deed and another with which it was to be com¬ 
pared, would be defeated, it was laid down that the ge¬ 
neral rule would, under circumstances, yield so as to admit 
an exception; and though in that instance the Court, not 
thinking that the circumstances required it, refused to go 
beyond the general practice, it referred to I'ormer examples, 
in which the strict rule had bcdi sacriliccd to the justice of 
a particular case. 

. Such is, in my opinion, the general doctrine on this ques¬ 
tion ; but it appears to me, I confess, very clear, that the 
affidavit on which this motion has been made, falls short of 
establishing the existence of that necessity which can alone 
justify a deviation from the practice. It is obvious that it 
may be material that those instruments should be seen, in 
order to ascertain whether they have reference to eaeli other 
as duplicates; whether tlu'y contain important variations; 
whether they are written on stamjrs; and it must not iu 
Ibrgotten that the Defendants will be entitled to liave them 

P. Id!, oi Mr oililion. (6) lo J'tj.'l.lS. 

dcli\ dcb 


IB18. 

The Princess 
of Walks 

i>. 

The Earl of 

Ll>JiR>OOI . 
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1818 . 


The Princess 
of Wales 


The Earl of 
Livlkpool, 


delivered up at the hearing; for I cannot agree that the 
Court will be content with an indemnity against the conse¬ 
quences of their not being delivered up; at least that 
proposition is extremely questionable. But the affidavit 
amounts only to this; (as a negative inference I take it that 
Count Munster must have seen one of these notes; Lord 
Liverpool makes no affidavit, knowing probably less of the 
matter; but for any thing that I judicially know he may 
have seen both:) the statement is, that Count Munstci 
is advised that an inspection of the instrument may afford 
to the Defendants material information for their defence ; 
that is, it may, or may not, afford it. How can it be said 
that this expression “ may afford,” points out the riecessity 
alludcd to in the passage which I have quoted? It nfipears 
to me impossible. This motion requires an affidavit 
stating more strongly the necessity, and in some measure 
the grounds on which the necessity arises. Unless those 
grounds are to a certain extent stated, it is impossible to be 
sure that the Court is not compelling a production which 
the circumstances do not require. It seems to me that the 
right mode of disposing of this case is to dismiss the mo¬ 
tion, unless the Defendants produce an affidavit of 
special circumstances. 


By a farther affidavit, Count Munster stated, that he was 
informed and believed that, near the end of the year 18.6, 
the Plaintiff sent to one of the executors of the Duke of 
Brunswick, who had not proved the will, two instruments in 
writing, one in the German and the other in the French 
language, both dated 24th August 1814, purporting to be 
engagements on the part of the Duke to pay to the Plaintiff 
in two years 15,000/. sterling, with interest; that upon 
inspection of those instruments by the deponent in 
Februaiy last, the hand-writing, construction, and spelling 
appeared not equal to those of the late Duke, and the sig¬ 
nal uic 
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nature was “ Bninstmck and D'Oels^* which had not been 
used by the Duke since his -return to his dominions in 
! Hiil ; that he was informed and believed that in April 1817 
the Plaintiff caused the instrument stated in the bill for re¬ 
payment of 15,000 loms de Trance^ to be produced for 
payment in Brunswiek; and that he was advised and be¬ 
lieved, that previous to putting in his answer to the bill, it 
was necessary, in order that his answer might fully meet 
the case, that he should have inspection of the last-men¬ 
tioned instrument. 


1818. 


The Princess 
of Wales 


V. 


The Earl of 
Liverpool, 


The Lord Chancellor. March it, 

I have read the affidavit, and it is enough to say that it 
lays a sufficient ground for deciding that the Defendants 
are entitled to a production of the instrument before 
answer. The Plaintiff’ is at liberty to come at any time in 
reply to this affidavit; it being understood that in the mean 
time, the Defendants shall not be called on to answer till .a 
fortnight after this note has been produced. I take that 
to be the proper rule of the Court, (a) 

(a) In an anonymous case to be found in a DicL 778. Lord Thurhw 
is reported to have said, “ Did yon ever know an instance of a Defend¬ 
ant’s applying against a Plaintiff^ even to produce deeds ? There cannoi 
be any ; it hath been denied. If you want it, vou must file a oross-lall 
Ju! ill'.- purpose ” 


END 'iv Tll!‘ FIRST FART. 
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ORDER OF COURT. 

10th March, 1818. 

It is iiereby ordered, that in future all references 
of answers of Defendants for insufficiency or for 
scandal and impertinence or for impertinence, made 
in the same cause, be made to the same Master. 
And it is farther ordered, that where answers of 
Defendants have been referred for scandal and im¬ 
pertinence, or for impertinence, and the Court shall 
afterwards refer the same for insufficiency, the 
latter reference be made to the same Master as 
the former reference. 

ELDON, C. 


ORDER OF COURT. 

The 5th day of August, 1818. 

Whereas it is expedient, that the present practice 
of the Court, with reference to costs in cases in 
which notices of motion given arc abandoned, 
should be altered. It is therefore hereby ordered, 
that from and after the 26th day oi‘‘ October next, 
if a party gives notice of motion and does not move 
accordingly, he shall, when no affidavit is filed, 
pay to the other side forty shillings costs upon pro¬ 
duction of the notice of motion ; but when an 
affidavit is filed by either party, the party giving 
such notice of motion and not moving, shall pay to 
the other side costs to be taxed by the Master, un¬ 
less the Court itself shall direct, upon production 
of the notice of motion, what sum shall be paid for 
costs. And let this Order be entered with the 
Registrar, and fixed up in the offices of the Six 
Clerks and the Registrar of the Court. 

ELDON, C:. 
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IHE case as it appeared on the pleadinfrs was as An estate 
„ ' to Ijgjpg liHiitcd 

tollows : under hermar- 

■ riage settle- 

By settlement made on the marriage of Thomas Uphill, 

deceased, and the Defendant Ann, dated the i)th and 10th maindertoher 

of December 1759, the lands in question in this cause were her deceased 

limited to the use of the husband for life without impeach- husband in 

raent of waste, with remainder to Trustees and their heirs as^sh™s1iould 

to preserve contingent remainders, remainder to the use of ’ jn®jg 

the wife for life in part of her jointure, remainder to the use fault of ap- 

ot such child and children of the body of the husband on 

the body of the wife to be begotten, for such interest and as tenants ^ 

common, an 

agreement by the children that on her joining in suffering a recovery, the first use to which 
the recovery should enure should be to A. for life, without impeachment of waste, is, it 
seems, valid in equity; and the Court therefore refused to continue an injunction to restrain 
her from cutting timber, unless security was given to her for the value of all which sha 
might cut during her life. 

VoL. I. K ostalc. 
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estate, and in such manner as the husband and wi’lfe should, 
during their joint lives, by any deed or deeds in writing 
under their hands and seals duly executed, and attested by 
two or more credible witnesses, direct or appoint; in 
default of such appointment to the use of such child or 
children for such interests and estates, and in such manner, 
as the survivor should by any deed or deeds in writing, or 
by will, executed in the presence of and attested by three 
or more credible witnesses, give, devise, or appoint; and in 
default of such appointment, to all the children equally as 
tenants in common. 

A settlement of the same date was also made of other 
lands to the same uses. 

The issue of the marriage were, the Plaintiff Mary 
Bradford Davis^ JRobert Uphill^ who died leaving the De¬ 
fendant Beiyamin Bradford Uphill^ his eldest son and heir at 
law, and the Defendants Thomas Uphill and John Uphill. 

Thomas Uphill the father having died without exercising 
his power of appointment, by settlement dated the 16th and 
l?th of June 17 made previous to the marriage of the 
Plaintiffs, and in contemplation thereof, reciting the inden¬ 
tures of the 9th and 10th of December 1759, and the facts 
before mentioned, it was witnessed, that Ann Uphill, the 
widow, (party to the settlement,) in consideration of the mar¬ 
riage, and by virtue of the power contained in the deed of 
1759 , granted, released, and appointed to John Uphill and 
Morgan Davis and their heirs, certain parts of the estates 
comprised in that deed, to certain uses therein expressed, in 
favor of the Plaintiffs and the children of the intended 
marriage. 

Sometime after the marriage of the Plaintiffs it was 
discovered that the settlement, (so far as regardetl the ap¬ 
pointment thereby intended to be made by Ann Uphill) was 
de^tive and void, both as not being attested in conformity 
with the provisions, and as comprehending objects (the 

husband 
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husband and children of the marriage) not within the limits, 
of the power; whereupon, by Deed-Poll dated the 30th of 
May 1814, duly executed according to the terms of the 
power, after reciting the defect in the settlement, and that 
the Defendant Ann Uphill had therefore consented to exe¬ 
cute the present appointment, conformably to the directions 
of the deed of December 1750, by which the power was 
created, and thereby not only to confirm the settlement of 
June ) 789, so far as she lawfully might, but also to make some 
farther provision for her daughter the Plaintiff, Mary Brad- 
ford Davis, and that being in like manner desirous to pro¬ 
vide for her two remaining children, the Defendants Joh7i and 
Thomas, by settling upon them one equal fourth part of the 
estates over which her power extended so far as she could 
compute the same, she had by two deeds of appointment of 
tlie same date, appointed as to certain parts of the said 
estates, according to such intention, to the Defendants 
John and Thomas respectively in fee; and that she was also 
desirous to provide for the issue of her deceased son Boberf, 
by settling on the Defendant Berrjamin Bradfm d Uphill one 
equal fourth part of the said estates, but, inasmuch as her 
power did not extend to grandchildren she was unable to 
make such appointment thereof, and therefore left one equal 
fourth part unappointed, earnestly recommending her two 
sons and her daughter to release to the Trustees of the said 
• Benjamin Bradford Uphill’s marriage settlement, such equal 
fourth part; it was witnessed, that Ann Uphill, in consider¬ 
ation of natural love and affection for her daughter Mcny 
Bradford Davis, and in execution of the said power, 
thereby appointed that all such parts of the said estates as 
were therein particularly described should thenceforth go 
and remain to the only use of the Plaintiff Mary Bradfm d 
Davis, her heirs and assigns for ever, to the end that she 
and her husband might convey and assure the same to the- 
Trustees in the settlement of June 1789, upon the uses an<l 
trusts thereby declared. 


1818. 

Davis 


V. 

Uphit.t,* 


The Bill, stating these transactions, and tli»t flic I'laiu- 

K 2 idi* 
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tiffs had ever since their marriage been in possession of a 
part of the premises contained in the last-mentiond deed of 
appointment, but that the Defendant Ann Uphill had con¬ 
tinued and still was in possession of the residue thereof, and 
being instigated thereto by !»er said sons and grandson the 
Defendants, Jo/ea, Benjamin Bradford^ and Bobertt had, 
together with them, cut down considerable quantities of 
timber, and committed various other acts of waste on the 
last-mentioned part of the said estates, prayed an account 
of the timber so cut, and the amount of the damage so cora- 
niitted, and an injunction. 

The answer, put in by all the Defendants, stated that 
about the time of the execution of the last-mentioned deed 
of appointment in favor of the Plaintiffs, it was agreed be¬ 
tween all the parties, that the premises of which Ann Uphill 
continued in possession should be limited to her use for her 
life, without impeachment of waste, and that the Plaintiff 
John Davh and the Defendant John UphiU accordingly 
signed a memorandum in writing, in the following words:— 
“ June 25. 1814, We the undersigned do hereby agree to 
execute a deed declaring the uses of a Recovery by which 
all Ann Uphill’s settled estates are to be limited to her for 
life, without impeachment of waste — part of the estate at S. 
to be assured to John — part of the estate at E. L. to be as¬ 
sured to Thomas Uphill — and the estate at B. and part of 
the estate at H. S. and E. to be assured to Mary Bradford 
Davis i and to do all other things necessary to give effect to 
the arrangement made by Messrs. G., the persons appointed 
to value and divide the estate s and until such arraiigement 
is made and completed, it is declared that certain deeds of 
appointment dated the 30th day of May last shall be consi¬ 
dered inoperative and of no effect.” The answer farther 
stated, that in pursuance of such agreement, an indenture of 
bargain and sale dated the 21st oi June 1814 w as executed 
between the Plaintiffs and Defendants and other parties, 
and a Recovery suffered, whereby all the premises com¬ 
prised in the deed of 1814 (except those of which possession 

had 
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Iiatl been given ta the Plaintiffs) were limited to the use of 
Ann Uphill for life, without impeachment of waste, with 
remainder (as to the part appointed in favor of the Plain¬ 
tiff Mary Bradford Davis) to the use of the said Plaintiff, 
her heirs and assigns. The answer insisted that under this 
Indenture and Recovery the Defendant Ann Uphill was 
tenant for life, without impeachment of waste, and there¬ 
fore that the injunction, which had been obtained upon the 
statement in the Bill by tlm suppression of those facts, 
should be dissolved. 

The indenture of the 21st o£June 1814, e3tecuted by the 
Defendant Ann Uphill^ Thomas Uphill, the Defendant John 
Uphill, the Plaintiffs, the Defendant Benjamin B. Uphill and 
Ann, his wife, John Swarhuck and Oliver Kingsvoard, recitefi, 
among other things, in addition to the deeds stated in the 
pleadings, articles of agreement of the 12th of February 
1810, by which, after reciting that, in contemplation of the 
intended marriage of the defendant Benjamin B. Uphill and 
Ann Hayward, it was proposed and agreed that, as no Ic'gal 
limitation could, under the powers given to Ann Uphill by 
the indenture of December 1758, be made by her in favoi'j* 
of her grandson, the said Defendant Benjamin B, Uphill, 
she should release all power of appointment given to her by 
the said indenture, to the end that certain hereditaments 
therein particularly described, might, on her death, be 
divided among all her children by her said late husband, 
according to the direction of the said indenture, and re¬ 
citing that, on the treaty for the marriage, it was agi-eed 
that Benjamin B. Uphill should enter into a covenant 
for suffering a recovery of that jiart of the estates in question 
to which he would be entitled in right of his father on 
the death of the Defendant Ann Uphill, without exercising 
her power of appointment, and settling the same to the 
uses expressed in his marriage settlement; Ann Uphill 
covenanted not to execute any appointment of such part 
of the estates in question, therein described, and released 
to trustees all her power of appointing the same- The 

K 3 indenture 
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1818. 

Davis 

V. 

Uphill, 


1817. 

Jan. 22. 


indenture of June 1814, farther recited, that since the 
execution of the articles of the 12th of February 1810, 
j^nn Uphill having been advised that she could not properly 
release her power, in regard the same was not releasable in 
equity, had proposed that on being discharged from all 
liability to which she might be subject in respect of her 
covenant to release, she w'ould relinquish all power over the 
unappointed part of the estates, by joining in the recovery to 
be suffered thereof; and after a release from the covenantees 
to Ann Uphill.^ of all the covenants so entered into by her 
in the articles of February 1810; and a release from the 
Plaintiffs, and the Defendants John Uphill and Thomas Up¬ 
hill, to Benjamin B. Uphill of the unappointed part of the 
estates; and a farther recital that for as much as Ann Up¬ 
hill would, by joining in the recovery, forfeit her own life- 
estate in the premises mentioned in the deed of December 
1759 , it had been agreed that the first use to which the 
said recovery should enure should be as to all the said 
premises, to Ann Uphill for life, without impeachment of 
waste; all the lands mentioned in the pleadings were con¬ 
veyed to a trustee, to the intent that he might become a 
tenant to the preecipe i and it was declared that the recovery 
should enure as to all the said premises, to the use of the 
Defendant, Ann Uphill, and her assigns, for her life, without 
impeachment of waste; and after the determination of that 
estate as to each fourth part of the said premises, to the uses 
expressed thereof respectively. 

An injunction having been granted by the Vice-Chan¬ 
cellor, on this day the Defendants moved to dissolve it. 

Sir Samuel Bomilly and Mr. Shadwell for the motion, in¬ 
sisted on the right of the Defendant, Ann Uphill, as tenant 
for life, without impeachment of waste, by virtue of an 
agreement to wliich the Plaintiffs were parties. 

Mr. Leach and Mr. Wray in support of the injunction. 

The agreement on which the Defendants rely is such as a 

■» 

court 
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court of equity will not support; — a benefit obtained as the 
condition of an execution of the power^ in favor of the 
party exercising it, and at the expense bf its objects. 

The Lord Chancellor. 

If I understand the very complicated deed which has 1818. 
been left with me, the Defendant, Ann Uphill^ is in law, March ‘24. 
tenant for life without impeachment of waste, as to the 
premises with respect to which she is now enjoined from 
committing waste. The injunction can stand only upon a 
principle of equity that would disable her from taking a 
a benefit to herself under the execution of her power, and 
from so executing it as to convert her estate, which was an 
estate impeachable of waste, into an estate not impeachable 
of waste. But this case, which is found upon inspection of 
the deed much more complicated than it appears in these 
pleadings, may furnish considerable arguments for con¬ 
tending that it does not fall within the principle adverted 
to. All the other parts of the family arc parties to the 
deed which changes the quality of her estate for life. 

The estate had become, by the various instruments recited 
in the deed, partly appointed, partly not appointed, and 
partly the subject of appointments the validity of which was 
questionable; and her powers had been released by instru¬ 
ments, the validity of which was also questionable. If the 
final arrangement by the deed to lead the uses of the re¬ 
covery can be considered as an execution of the powers she 
had, and can be considered in that light only, there seems 
to me considerable reason for contending that the arrange¬ 
ment might be supported. But it further appears, that the 
parties found their estates involved in so much uncertainty, 
partly by reason of the state of the family, and partly by 
the effect of all the deeds that had been executed, and the 
difficulty of ascertaining their operation, that they were 
advised and thought it best to deal with the estates as 
if they stood limited to the original uses, and to suffer 
recoveries of their estates tail in remainder, Ann Uphill 

K 4 joining 
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In an arrange¬ 
ment settling 
the interests 
of all the 
branches of a 
family, child¬ 
ren may con¬ 
tract with 
each other to 
give to a pa¬ 
rent who had 
a power to 
distribute pro¬ 
perty among 
them, some 
advantage 
which the pa¬ 
rent, without 
their contract 
with each 
other, could 
not have. 


joining to enable them to do so; and if the title is to stand 
upon the recovery she enabled them to suffer, and not upon 
execution of power, there seems no valid objection in equity 
to her bargaining as to the terms on which she would join 
in a recovery; and, indeed, the same observation may 
apply, if it is to be considered as a mixed transaction of 
execution of power and recovery, as it seems to me that 
if her joining in a recovery was required by the family to 
ascertain their own rights, she might be allowed to judge 
on what terms she would join. If I do not misunderstaiul 
the long deed left with me, and the pleadings, I appreheml 
she also parted with the possession of some of the premises 
of which she was tenant for life. I have not met with any 
case where, in an arrangement settling the interests of all 
the branches of a family, it has been held, that children 
may not contract with each other to give to a parent, who 
had a power to distribute property among them, some advan¬ 
tage which the parent, without their contract with each 
other, could not have. This, however, is by no means simply 
the case of execution of a power; but it is a strange mix¬ 
ture of the execution of a power, and of conveyance by 
record of the estates of both the parent and the children. 
Upon the whole, I incline to think this injunction should 
be dissolved; but that, in all events, yinn Uphill should not 
be restrained from cutting timber, unless security is given 
to her for the full value of all she might cut in her lil’e- 
time, to the intent that she may not be a suHercr by an in¬ 
junction, which, at the hearing of the cause, may not lie 
thought sustainable, (a) 

The following order was made: “ That the Plaintiffs do, 
within four months from the date hereof, give security, to 

{a) For the doctrine of Courts of Equity on the question, whether 
the execution of a power is avoided by the reservation of a benefit to 
the party executing, see M* Queen y. Farquhar^ 11 res.467. Aleyn v. 
Bouchierj 1 Eden, 152. Sugd. on Powers, App. p. C77. Palmer v. 
Wheeler, 2 Ball and Beat, 18. Bauheny v. Cockhurn, 1 JMcr. 626., 
and the cases collected by Mr. Siigden on Powers, p. 400., ct scq. 


be 
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be approved of by Mr. Cox one of the Masters of this 
court, for paying to the Defendant, Ann Uphill, and repre¬ 
sentatives, the full value of the timber (such value to be 
settled by the Master in case the parties differ about the 
same) which she might have cut, in case, at the hearing 
of this cause, it shall appear that she is entitled to cut it; 
and in default of the Plaintiff’s giving such security 
as aforesaid, the injunction granted in this case be dis¬ 
solved.” 


Reg. Lib. A. 1817, fol. 1482. 


1818. 

Davis 

V. 

UPHILt. 


DANIEL DUNNAGE and ELIZABETH, his Wife, Rons, 
and ELIZABETH DUNNAGE, the Younger, 

Plaintiffs ; 


AND 


THOMAS WHITE, JOHN LETTS, WILLIAM 
PERKS (Heir and Executor of MARY NELL), ABI¬ 
GAIL LEWIS, JOHN ATWELL the Elder, and 
MARGARET his Wife, JOHN ATWELL the 
Younger, and DAVID ATWELL, Defendants. 


B y his will, dated the 8th of March 1802, David Lewis, a deedexe- 

aftcr giving to his nephew, William Lewis, in fee, a 

« members of a 

freehold estate at Bourne Ena, devised to the Defendants, family to de- 

White and Letts, and their heirs, a freehold estate in Bear- *^**®'*’ 

hinder Lane, upon trust, to receive the rents and pay them der the will 

to Jane Hill during her life; and, after her decease, to sell Intestacy of 

tlic estate and divide the purchase-money in manner fol- ancestor, 

lowing; three sixth parts to be paid to his nephews, William it appearing’ 

Lewis, John Lewis, and William Perks, and one sixth part 

’ ' r the deed 

that the par¬ 
ties did not understand their rights, or tin; nature of tho transaction, and thiit the heir 
surrendered an uninipeaoliahle title without consideration, and evidence being given of 
his gross ignorance, iiabitual intoxication, liability to imposition, and want of pro¬ 
fessional advice; in the absence of direct proof of fraud or undue influence, and after 
an acquiescence of five j ears. 


to 
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to his niece, Mary Nell ,• the other two sixth parts to be 
invested in the public funds, for the benefit of his nieces, 
the Plaintiff Elizabeth Dunnage the elder, and the de¬ 
fendant, Margaret Atwell^ — the interest or dividends to be 
paid to them equally, during their lives, for their sc{>arate 
use; and after the decease of either of them who should 
leave any child or children, to be applied towards the 
maintenance of such child or children during their .mino¬ 
rities ; and upon all and every of them attaining the age 
of 21 years, the said stock to be transferred to them, or 
the survivors or survivor of them, in equal proportions. 
The testator then, after giving some legacies, devised and 
bequeathed the residue of his estate and effects to the trustees 
and executors thereinafter named, upon trust, to sell and 
dispose of his household goods and stock in trade, and 
collect all debts due to him, and all monies belonging to 
him upon mortgage, &c. and to divide the same into six 
equal parts, and pay them in manner following; four etiual 
sixth parts to his said nephews, William Leivis, John Lewis, 
and the Defendant Perks, and his niece Mary Nell. The 
remaining two sixth parts to be inve.stcd in the public funds 
upon the same trusts, in favor of the Plaintiff Elizabeth 
Dunnage the elder, and the Defendant Margaret Atwell, 
during their lives, and, after their decease, of their 
children, as were before declared concerning two sixth parts 
of the money to arise from the sale of the freehold estate 
in Bearhindcr Lane, The testator appointed White and 
Lctt>> his executors. 

In addition to the freehold estates mentioned in the will, 
the testator at the time of its execution, was in possession of 
some freehold and copyhold lands at Munden Dane End, 
of which he had paid the purchase money, but no convey¬ 
ance had been made; and between the date of his will and 
liis death, he purchased other freehold lands at Munden 
Dane End, and obtained a decree of foieclosurc of some 
messuages in Spital Fields, which had been mortgaged to 
him in fee. 


8 


The 
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The testator died 2d February 1809, unmarried, and 
without issue. His next of kin were his nephews and 
nieces, James Edward Lewis, William Lewis, if living, the 
Plaintiff' Elizabeth Dunnage, Mary Nell, and the Defend* 
ants William Perks, and Margaret Atwell, He had only one 
brother, John Lewis, who died in his lifetime leaving two 
sons, William Lewis the eldest, and James Edward Lewis. 
In May IpJG, William Lewis, then unmarried, entered as 
a seaman into the navy, and in August following deserted 
from his ship on the Jamaica station, and had not since 
been heard of. {a) If he died without issue before the tes¬ 
tator, his brother James Edward Lewis was the heir at law 
of the testator at the time of his death; and if^ having sur¬ 
vived the testator, he afterwards died without issue, James 
Edward Lewis thereupon became, as his heir at law, the 
heir at law of the testator. James Edward Lewis, and his 
mother Ann Lewis, were the only next of kin of William 
Lewis, in the event of his death unmarried and without 
issue. 

At the time of making his will the testator had not any 
nephew named John Lewis, (his only nephew of that name 
having died an infant upwards of 20 years ago,) and it 
was alleged by the bill, and admitted by the answers of all 
the Defendants, that the name John Lewis was inserted in 
his wall by mistake for the name James Edward Lewis. 

White and Letts proved the will, and entered into the 
receipt of the rents of the testator’s real estate, except the 
estate at Bourne End, of which possession was taken by 
James Edward Lewis. 

By indenture dated 26th February 1810, made betw'een 
the Plaintiffs Daniel Dunnage and Elizabeth his wife, of 

(«) The bill alleged that he was supposed to have perished on board 
a vessel lost at sea. 

the 
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1818. the first partthe Defendants John Atm)ell Margant 

' - - ^ his wife, of the second part; Mary NcUf of the third part J 

the Defendant William Perks^ of the fourth part; and Jatnes 
Ed'uoard Lewis^ (described as the brother and heir at law, 
and also one of the next of kin of William Lewis, then 
supposed to be dead,) of the fifth part; reciting the will of 
David Lewis, and his subsequent purchase of the estate at 
Munden Dane End, and in consequence of his not after¬ 
wards republishing his will, the descent of those lands to 
his heir; and farther reciting that John Lewis died in the 
life of the testator, and that William Lewis, upwards of 
fifteen years ago, departed the kingdom, and was supposed 
to have been lost on board a vessel which foundered at sea, 
and that James Edward Lewis was his heir at law, and James 
Edward Lewis, Elizabeth Dnnnage, Margaret Jliwcll, Mary 
Nell, and William Perks, were his only next of kin, and 
that in order to prevent disputes and litigations between the 
several parties thereto, respecting their shares and interests 
in the said testator’s real and personal estates so by him 
given and devised, and also in the said testator’s real estates 
so descended to his heir at law, it had been agreed that the 
w hole of the testator’s property should thenceforth, or when 
the same or any part thereof should become payable or 
distributable, be taken and held by the parties thereto, and 
by every person interested therein, in trust for them, or 
any of them, in such shares, and upon the trusts, &c. after 
mentionetl concerning the same, and that the parties had 
accordingly agreed to enter into the covenants l herein¬ 
after mentioned; it was witnessed, that in pursuance of the 
recited agreement, Daniel Dunnage for himself and his wife, 
John Atwell for himself and bis wife, Mary Nell, William 
Perks, and James Edward Lewis, severally covenunttjd with 
the others, their heirs, executors, &c. that each of them 
respectively, their respective heirs, &c. and all persons 
interested in the premises as trustees or otherwise for the 
parties thereto, or any of them, should thenceforth and so 
soon as the same or any part thereof should become vested in. 


or 
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or payable or distributable to or among, the parties thereto 
or any of them, or any or either of their heirs, &c. stand 
seised or possessed of all and singular the real and per¬ 
sonal estate and property, by the said testator in his said 
will so given, devised, and bequeathed, and also of the 
pieces or parcels of land and hereditaments, which had 
so descended to the testator’s heir at law, and the monies, 
rents, issues, dividends, and profits, arising and to arise 
therefrom, (subject to the interest of Jane Hill and her as¬ 
signs, in the premises in Bearbinder Lane^ for her life, under 
the will), for the uses, &c. after mentioned, (that is to say,) 
as to the premises at Bourne End, to the use of James Ed~ 
imrd Lewis in fee; and as to one undivided fifth part of all 
other the testator’s real and personal estates, thereinbefore 
respectively mentioned, as well those which passed by his 
will, as those which descended to his heir at law, to the use 
ofj or in trust for, James Edward Lewis, his heirs, executors, 
adminisU'ators, and assigns, according to the respective 
natures and kinds thereof; and as to one other undivided 
fifth part, to the use of, and in trust for, Daniel Dunnage 
and Elizabeth his wife, their heirs, executors, &c. {ut supra), 
and as to one other undivided fifth part, to the use of, and 
in trust for, John Atwell and Margaret his wife, their heirs, 
executors, &c. and as to one other undivided fifth part, to 
the use of, or in trust for, Mary Nell, her heirs, executors, &c. 
and as to the remaining undivided fifth part, to the use of, 
and in trust for, JVilliam Perks, his heirs, executors, &c. 


1818. 


Dunnage 


V. 

White. 


James Edward Lewis died in July \^\b, having by his 
will, dated 29th March 1815, given all his estate and effects 
to his wife, the Defendant, Abigail Lewis, her heirs and 
assigns for ever, and appointed her sole executrix. 

The bill prayed, that the will of David Lewis might be 
established and the trusts, performed, that an account might 
be taken of his personal estate, and of the rents and profits 
of his real estate devised or descended ; that the trusts of 

the 
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the indenture of 26 th February 1810 might be carried into 
effect, and the rights of the Plaintiffs and Defendants in his 
real and personal estates ascertained and declared.; that 
such parts of his personal estate as remained unsold might 
be sold, and that the monies to arise by such sale, together 
with such parts of his personal estate as remained in the 
hands of the executors undisposed of, might be divided 
among the Plaintiffs and the other persons parties to the 
indenture of 26 th February 1810 , or their representatives, 
in the manner and proportions therein mentioned, and that 
his real estates might be conveyed to the Plamtiffs and the 
other persons parties to the said indenture, or to the heirs 
of such of them as were since deceased, in such manner 
and proportions as therein mentioned, or otherwise that 
the testator’s real and personal estates might be conveyed 
and paid to, or secured for the benefit of, the Plaintiffs and 
such other persons as should appear to be entitled thereto, 
in such shares, and in such manner, as the Court should 
direct. 

Abigail Lewis by her answer stated, that James Edward 
Lewis was a very ignorant man, and very much addicted to 
liquor, and that he was prevailed upon to execute the in¬ 
denture of February 1810 by fraud and imposition, 
and was not when he executed the same, acquainted with 
his rights as a devisee and legatee under the will, and as 
the heir at law, of the testator, and of William Ltruois, but 
was induced to beKeve that Dunnage and his wife, and 
Atwell and his wife, had absolute interests in the shares of 
the testator’s residuary personal estate, and of the money 
to arise by the sale of the estate in Bearbinder Lane^ and 
could dispose thereof, and that he executed the indenture 
under such belief; that he did not receive any consideration 
whatever for executing the indenture, and that he was not 
at any time during his life called upon by the Plaintiffs to 
carry it into effect; and she submitted that the indenture 

ought 
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ought not to be carried into execution, and that James Ed- 
'iuard Lewis was not bound thereby. 

Several witnesses deposed that James Ed'ward Lewis was 
in a low station of life, having been employed by different 
victuallers to carry out beer for their customers, and con¬ 
tinuing in that employment to the year 1810; that he was 
very ignorant and illiterate, addicted to drinking to excess, 
and in the habit of almost daily intoxication; that he did 
not understand the nature of deeds and legal instruments, 
and was incompetent to judge of his legal rights without 
professional assistance; and that he might be easily imposed 
on and influenced in matters of business. 

The Solicitor who attested the indenture of 26th Fehtniamj 
1810, deposed that the Plaintiff Dunnage bad been his 
client on various occasions, during six years previous to 
that date, but that James Edward Lewis became known to 
iiim about the end of the year 1809, and had never been his 
client; that James Edward Lewis and Dunnage gave verbal 
instructions for preparing the deed; that previous to the exe¬ 
cution, the draft, and afterwards the deed ingrossed, were 
read to James Edward Lewisy and the contents fully and truljy 
explained to hini; that he was fully acquainted with, and 
comprehended, the true extent and nature of his rights and 
interests as a devisee and legatee, under the will of David 
Lewis, and as the heir at law of David Lewis and of Wil¬ 
liam Lewis, and the contents and operation of the deed; 
that he executed it of his own free will, and without any 
undue or other influence; that he was perfectly sober at 
the time, and afterwards expressed himself satisfied with it; 
but that it was not perused by him, or by any professional 
person, other than the deponent, on his behalf. 

Sir, Samuel Eomilly, Mr. Bell, and Mr. Girdleslone, for 
the Plaintiffs, Mr. G. Wilson and Mr. Shadwell foi' De¬ 
fendants in the same interest. 

TU: 


1818. 


Di;nnar£ 

13 , 

White. 
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The object of the suit is to establish the Mill of David 
Lcxvis, and the execution of the trusts of the deed of Fel/- 
rmry 1810, is prayed as the prescribed mode of executing 
the trusts of the will. The validity of that deed is the real 
subject in dispute. ' 


The deed proceeds on the basis of a compromise of 
doubtful j ights. On the face of the will James Eduard 
Lev)is takes nothing; the fact that the testator intended 
to describe him by the name John Lewis was uncertain; 
the death of William Lewis, (the heir at law of the testator,) 
much more his death M'ithout issue and without a will, (in 
which events only James Edward Lewis would succeed to 
his rights as the heir at law of the testator,) w’as uncertain ; 
the rights of James Edward Lewis, therefore, whether as 
devisee and legatee, or as heir at law, were uncertain. 
The deed removes this uncertainty, and recognizes and 
establishes rights previously doubtful. Tliat recognition is 
a valuable consideration, Stapilton v. Stapilton {a), Catin 
V. Cann. (6) 


The second foundation on which this deed rests, is 
family arrangement. A compromise by which the peace 
of families is secured, the court will anxiously support, 
abstaining from a rigorous scrutiny into the terms of 
the bargain, and sanctioning its stipulations, though pro-- 
ceediiig on suppositions of right not conformable to the 
fact. In a state of common ignorance and uncertainty, 
the interests of the jiarties are promoted by any arrange¬ 
ment which terminates doubt and dispute. Stapilton v. 
Stapilion. Cairn v. Cann. 


(a) 1 Ailc. a. 

(b) 1 1* IV. 723. Roe v. Milton was also referred to, S HS/t. 350. 
and see Tt^lour v. Rockford, 2 Veg. ii84. 

Tlic 
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The deed therefore is not in the view of a oomrt of 
equity merdy voluntary; but if it were, it would not be 
less valid. The distinction is between an agreement, and 
a declaration of trust. It is now conclusively established 
that this Court, though it will not compel the per¬ 
formance of voluntary agreements, Colman v. Sarrel (a), 
executes voluntary declarations of trust, Ellison v. Ellison, {b) 
It will not interfere to give perfection to the instrument; 
but the trust being created, and the relation of trustee and 
cesttd que trust constituted, the parties are bound, Sloane v. 
Cadogan, (c) This indenture is an equitable division of 
trust property. If an estate is vested in trustees, a deed 
executed by the cestms que trust, covenanting that a certain 
number of acres shall be the property of each, is in equity 
as effectual a partition as a conveyance. 

A farther peculiarity of this case is, that the Court must 
act; the parties cannot be left to law; the property must be 
distributed; and the only question is, what rule of distribution 
the Court will adopt. In these circumstances the deed 
must prevail, unless the representative of James Edward 
Lewis succeeds in impeaching it on the ground of incom¬ 
petence and fraud. The suggestion of fraud is totally des¬ 
titute of evidence, and is diiproved by the acquiescence of 
James Edward I^wis, without complaint, daring the five 
years which he lived after the execution of the deed'. The 
evidence of incompetence is merely general. A person in 
a low station in life, illiterate, addicted to intoxication, is 
not under an absolute Incapacity of executing a legal 
instrument. In order to impeach the deed, the De¬ 
fendant must at least connect these general incapacitating 
habits with the execution; not to insist on the decisions 
that even intoxication at the time is not a sufficient objec¬ 
tion unless caused by the practice of the other pmty. (d) 

(o) 3 JBro, C. C. IS. J Vei. Jm. SO, (5) 6 Ves. 6S€, 

(c) Sugd. Law of Vendors, App. p. 49. and see Pvloertoft v. Ptd. 

vertqfi, 13 Ves. 99 . parte Pye. 18 Yes. 149 . 

(d) Johnsons. MedUcoU, s P. W. Ul. n. A and see Cookes Clay- 
•mrih, 18 Ves. 12, 

Voi. I. L She 
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She must prove actual influence: the proof extend?* 
only to liability to influence; and on the otlier side is the 
satisfactory deposition of the person who attests the deed. 
The Defendant proves that imposition might have succeed¬ 
ed : her case requires evidence that it was practised. 


Mr. Hart, and Mr. Parker, for the Defendant Abigail 
Lewis, 

The deed cannot be supported in a court of equity. In 
order to demonstrate that James Edward Lewis executed it 
in ignorance, or under influence, no more will be required 
than to confront its provisions with an accurate statement 
of his interest in the property of the testator. The 
estate at Bourne End. devised to William Lewis, and the 
estates purchased after the date of the will, devolved to him 
in all events, as the heir of the testator, if William Lewis 
died in the testator’s lile, or as the heir of William Lewis 
if he survived the testator. His interest in the money to 
arise IVoni the sale of the estate in Bearbinder lane, and in 
tile residuary estate, stoof! tliiis : As a legatee described by 
the name of John Lewis, he took one-sixth of each of those 
funds. If William Lewis died in the life of the testator, 
he took, as one of the testator’s next of kin, one-fifth of so 
much of the sixth bequeathed to William /.jewis as was per¬ 
sonal estate, and as heir of the testator, the whole of what 
was real estate; and if William Lewis survived the testator, 
he took, as one of his next of kin, a moiety of so much of 
that sixth as was personal estate, and as his heir, the whole 
of what was real estate. If the legacy to John Lewis, instead 
of taking effect in favor of James Edward Lewis, was void 
or lapsed, James Edward Lewis was entitled, if WilUam 
Lewis survived the testator, as one of the testator’s next of 
kin, to one-sixth of so much of that sixth as was personal 
estate, and as one of the next of kin of WilUam Lewis, to 
a moiety of another sixth of such porUoii of that sixth; 
and if William Lewis died in the testator’s life, James Ed¬ 
ward 
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'ivard Lemis was entitled, as one of tlie next of kin of the 
testator, to a fiftii of so much of that sixth as was person¬ 
alty ; and in either event, as heir of the testator or of WiU 
Ham Lewis, to the whole of so much of that sixth as was 
realty. 

It is clear therefore that by this deed James Edward 
Lewis could acquire nothing. As to the real estate, against 
the claim of a nearer heir or devisee of William Lewis, 
(if he left children or a will,) it afforded no protection; and 
against all other persons the right of James Edward Lewis 
was unimpeachable. Every court would, under the cir¬ 
cumstances, presume the death of William Lewis ; and James 
Edward Lewis, having the legal estate as heir of him or of 
the testator, must have recovered in an ejectment. In the 
most unfavorable event, (the death of William Lewis in 
the life of the testator,) he was entitled to the whole of the 
Bourne End estate and the descended estates, and to one-fifth 
of the residuary personal estate; and yet it is argued that 
he is benefited by a deed which giving to him the Bourne 
End estate, then consolidates the personal and the real 
estates, and restricts his right to one-fifth of the whole. 
He surrendered valuable interests in property, to which 
the other parties to the deed had no claim, and received 
in exchange a share of that property which alone could 
*become the subject of litigation, precisely the least that 
could by possibility be due to him. It is incredible that 
he could execute such an instrument with a knowledge of 
his rights, and of its operation; and the solicitor whose 
testimony is so positive, if he was not equally ignorant, be¬ 
trayed his client. 

The whole deed is founded in error and misrepresent¬ 
ation. (a) Dunnage and Aiwell assume an absolute interest 
in right of their wives, in property limited to their children; 

(fl) Sec JBrodericl: v. Broderick, 1 /*. W. 259. 

L 2 and 
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and the recital represents James Edward Lewis as one of 
jfive, instead of one of two, next of kin of William Lewis. 

An instrument so framed contains intrinsic evidence of 
mistake or fraud; and it becomes needless to insist on the 
proofs of general incapacity, or on the preliminary objection, 
that the deed containing nothing executory, is such as, 
admitting its validity, this Court cannot enforce. 


Mr. Philliinore for the executors. 


Feb. 2S. The Master of the Rolls. 

In this case the first question is, whether the Plaintiffs 
are entitled to have the deed of 26th February 1810 carried 
into execution. The objections are, first, that the deed 
was voluntary, containing no consideration in favor of 
the principal party; next that it was obtained by fraud, 
from a person in a state of imbecility. 

When the testator died in February 1809, his nephew 
William LewiSf the eldest son of his brother John Lewis, 
had been long unheard of. In 1796 he left England as a 
sailor, and no intelligence having been since received 
of him, except two letters written recently after his depar¬ 
ture, the family considered him dead. On the supposition 
of his death, whether he died before or after the testator, 
the real estate given to him descended to James Edward 
Lewis* But the distribution of the share bequeathed to 
William Ijewis of the produce of the estate in BearUndetr 
lane, and of the residuary estate, supposing him dead, varied 
with the time of his death. If he died in the testator’s life, 
the next of kin of the testator would be entitled, and his 
own next of kin if he died after the testator’s decease. It 
. seems agreed on all sides that the name John Lewis was 

inserted in the will by mistake, and that the testator meant 
to denote James Edward Lems, the son of one John Lewis, 

and 
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and the brother of another, both deceased. Supposing that 
fact ascertained, the only doubt was at what period William 
/>!£)« died. Recollecting that the testator lived till 1809, 
and that William Lewis had not been heard of since 1796, 
having left the country under circumstances which gave 
an early date to his probable death, there seems little doubt 
that he died before the testator. At the testator’s death 
Jane Hill^ the devisee for life, was living, and she enjoyed 
during her life, the rents of the estate in Bearbinder lane. 
Beside the estates devised, the testator had subsequently 
acquired real property, which could not pass by the will. 
On those estates the devisees in trust entered. James 
Edtvard LewiS) the undoubted heir at law of the testator, 
and of William Lewis, took possession of the Bourne End 
estate. 

Such were the circumstances of the family at the time of 
the execution of the deed: some doubt existed on one 
point, namely, the precise period of William Lewis's death. 
The fact of his death could scarcely be considered doubtful: 
and the strong probability was, that he died in the life of the 
testator. On that supposition the real estates descended to 
James Edward Lewis the heir of the testator; if William 
Lewis died after the testator, (unless he left children, or a 
will, of which there is no evidence,) they descended to 
James Edward Lewis as his heir; but to no other person 
.except James Edward Lewis, did any benefit pass in either 
event. With respect to the personal estate, the time of 
the death was certainly material; whether the next of kin 
of the testator, or of William Lewis were entitled, depends 
on the fact of survivorship. It is a strange mistake in the 
deed to represent the parties to it as the next of kin of 
William Lewis, when it is clear that his sole next of kin 
were his mother and James Edward Lewis ; and it must 
not be forgotten that that error is one of the data on which 
the transaction is founded. Under these circumstances the 
deed is executed. Of the incompetence of James Edward 
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Lewis there is no satisfactory evidence: the Solicitor who 
attests the deed, proves that he was sober, and under no 
mental disability; and with regard to undue influence, the 
evidence is certainly not sufficient to impeach the deed: but 
as to his general description there is strong testimony, and 
all on one side; that he was dissolute, illiterate, addicted to 
intoxication; that he had recently passed from a low station 
into the possession of property to which he was not ap¬ 
parently destined; and that his course of life rendered him 
extremely subject to imposition. Such habits, though not 
constituting absolute incapacity, lay a ground for a strict 
examination, whether the instrument contains in itselt 
evidence that advantage was taken of them. 

The Solicitor who drew the deed, says that he received 
the instructions from Dunnage and James Edward Lewis, 
but he has not said what those instructions were: he admits 
that he had been for six years the solicitor of Dunnage, 
that he had scarcely any previous knowledge of James 
Edward Lewis; and that no other professional person w’as 
employed on his behalf. In these circumstances James 
Edward Lewis executes this instrument. Is its nature such 
as to import that all the parties, and he among the rest, 
w’ere cognizant of wdiat they did, and understood their 
rights? There seems strong ground to believe that'ihe 
Solicitor who says he fully explained the deed, did not 
understand the rights of the parties. I will not suppose 
that he intentionally misrepresented them, but they arc 
grossly mis-stated in the deed. First, as I have remarked, it 
mis-states the persons next of kin to William laewis,- next 
after a recital, in general faithful, of the will, and in particular 
a recital that the shares of Elizabeth Dunnage and Margaret 
Atwell were, after their deaths, to be held in trust for their 
children, it proceeds to make an absolute disposition of 
those shares, depriving the children of every right under 
the will; and then, having limited to James Edward Lewis 
the Bourne End estate specifically devised, it directs the 

division 
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division of the remainder of the real estate into five parts, 
of which one only is to be his. Four-fifths of the real 
estates descended on him are thus surrendered to parties 
who never had a pretence of title to any portion of them. 
No doubt was suggested of the legitimacy of James Edward 
LewiSi or of his being heir of the testator, and William 
Lewis; yet this large proportion of the property is thus 
relinquislied without an equivalent. The deed ought to 
have contained a description of the whole real estate of the 
testator. How does it appear that James Edward Lewis 
knew to what estates he was entitled ? This deed specifics 
only a part. It is too plain that those by whom he was sur¬ 
rounded kept him in ignorance of the extent of the pro¬ 
perty which had devolved on him. 

As to the personal estate, if the deed was designed to 
solve doubts and terminate disputes, it should have been 
executed by persons competent to protect James Edward 
Lewis: the covenant of these parties affords no protection 
against the claims of children or devisees of William I^ewis, 
James Edward Lewis taking one-sixth under the description 
of John Lewis, and in the event of the death of William 
Lewis In the testator’s life, taking, as one of the next of kin, 
one-fifth of his one-sixth, would in this least favorable 
event be entitled to precisely that share of the personalty 
. which was limited to him by the deed, namely, one-fifth of 
the whole. His interest in the personalty, and the realty 
to be converted into personalty, could not be less than one- 
fifth. From the deed, therefore, he could gain nothing 
in any possible event; but by a sweeping clause he aban¬ 
dons, without equivalent, a probable share of the personalty, 
and an undisputed real estate. 

It is then insisted that the deed may be supported as a 
family-arrangement, according to the doctrine of Stapilton v. 
Stapilton and Cann v. Cann. Undoubtedly parties entitled 
ill different events may, while the uncertainty exists, each 
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taking his chance^ effect a valid compromise. In Stapillon 
V, Stapilton the legitimacy of the eldest son was doubtful; 
that was a question proper to be so settled; and the settle¬ 
ment was a consideration which gave effect to the deed; 
but without inquiring whether this transaction was volun¬ 
tary, (for it is beyond doubt that James Edvoard Lewis re¬ 
ceived no consideration,) is this a deed which the Court 
ought to execute ? I am satisfied that James Edward Lewis 
never understood it. By this instrument he covenants that 
two-sixths of the personalty shall belong to Dunnage and 
Atwell and their wives; but under the will, their children 
had fixed interests in the event of survivorship. What 
power had the parents to dispose of the property in their 
own favor ? It is true they are now willing to correct this 
error, but the instrument must be considered as it stood at 
the date; and the question is, was it then a right disposi¬ 
tion of the property? Instead of ending litigation, this 
deed creates it: as soon as the children became of age they 
must be advised to assert the rights of which it sought to 
deprive them. It is clear that the parties knew not what 
they were doing. 


Considering, therefore, the state of mind of this person, 
his circumstances, and the nature of the transaction, I am 
of opinion that this is not such a deed as the Court ought 
to execute. 


Upon the remaining question, whether the suit can be 
sustained for other purposes, I think that there is sufficient 
to entitle the parties to an account of the real and personal 
estate of the testator, to be administered on the trusts of his 
will, as if the deed of 1810 had never been executed. 
Were 1 now absolutely to dismiss this bill, it would be 
necessary to file another, with the omission of the deed, in 
every respect similar. 


The 
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The decree ordered that so much of the bill as sought that 
the trusts of the indenture of the 26th of February 1810 
might be carried into effect should be dismissed, and as 
against Abigail Ijewis with costs; and declaring that William 
LevoiSf the eldest son of John Ltewis, the brother of the 
testator, died in the life-time of the testator, established 
the will, and directed the usual accounts. Reg. Lib. 
A. 1817, fol. 906. 


(a) The validity of deeds of compromise between members of the 
same family, has been the subject of dispute in many cases. In Erank 
V. Frank, l Ch, Ca. 84. Conn v. Conn, 1 P. IV. 725. Stapilton v. Sta- 
pUton, 1 Aik. 2. Pullen'v. Ready, 2 Atk. 587. Cary v. Cory, 1 Vet. 19 
Stephena v. Bateman, 1 Bro. C, C. 22. Kinchant v. Kmchant, 1 Bra, 
C. C. 369 . Stockley v. Stockley, 1 Ves. <$■ Beam. 25., the agreement was 
enforced; and see Wycherley v. Wycherley, 2 Eden, 175. Gibbmsv. 
Caunt, 4 Ves. 849. In Turner v. Turner, 2 Ch. Rep. 81. Cockingv. 
Pratt, 1 Vet. 400. Eamdoten v. Lantdoum, JMoa. 564. Leonard v. 
Leonard, 2 Ball ^ Beat. 171., the agreement was rescinded; and see 
Gee V. Spencer, 1 Vem. 32. Pusey\. Lesbouverie, S P.W.31S. Evans 
V. Llewellyn, 2 Bro. C. C. 150. Bowles v. Stewart, I School.^ Lefr, 
209 . 
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that decree 
stands. 


TURNER TURNER. 

TURNER V. METCALF. 

npHE bill in the original cause having been filed in Tri* 
nity term 17.99, by persons interested under the will 
of Joshua Turner deceased, praying an account of his per¬ 
sonal, and if necessary a sale of his real, estates, on the 12th 
of N&vemher 1801 a decree for an account was pronounced. 
On the 20th of December 1815 the master made his report, 
and on the 15th of Ma^ 1816, the order of the 23d ol 
March preceding for confirming the report nisi was made 
absolute. On the 27 th of Ntmeynber following the cause 
was heard for farther directions by the Master of the Rolls. 

The Plaintiffs now moved that the Master might be 
directed to review his report, and the Plaintiffs be at 
liberty to take objections thereto, and that the pro¬ 
ceedings under the decree made upon the hearing lor far¬ 
ther directions, and all other proceedings, be in the mean 
lime stayed. 

The affidavits in support of the motion stated, that the 
solicitor originally employed by the Plaintiffs having been 
guilty of great neglect, was in April \'!^V6 removed; that 
the succeeding solicitor during the preparation of the report 
made various objections to it in the Master’s office, the 
result of wdiich he never communicated to the Plaintiffs, 
and in September 1816 went to America^ leaving the papers 
in these causes in the possession of a person, who by an 
order of the 3d of May 1817 was directed to deliver them 
to the present solicitor of the Plaintiffs on taxation and 
payment of the costs due; that though they had^proceeded 
under that order with all possible diligence, the Plaintiffs 
had not yet obtained possession of the papers, from the 

8 want 
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want of which tlieir solicitor was unable to take the proper 
measures for their protection; that the Plaintiffs residing 
upwards of 200 miles from London had entrusted the ma¬ 
nagement ol* the cause to their solicitors; and that there 
were many important exceptions (tour of which were speci¬ 
fied), to be taken to the Master’s report, by which, if it re¬ 
mained confirmed, the interests of the Plaintiffs would be 
totally lost 

Sir Samuel Romilly, Mr. Wether ell, and Mr. Harrison, 
for the motion. 

f’ 

The injury in this case has arisen not from the neglect 
of the solicitor, but from his absence. Can the Plaintiffs 
be bound by a decree in a suit in which they were not repre¬ 
sented by a solicitor ? 

Mr. Hart and Mr. Shadwell against the motion. 

The question is, whether the Defendants, who have pro¬ 
ceeded regularly, are to suffer for the misconduct of two 
successive solicitors of the Plaintiffs, by the farther delay ol 
a suit which has already depended 16 years ? The remedy 
of the Plaintiffs is against their solicitor. It is not suggested 
that the exceptions proposed are different from those which 
were overruled by the Master. 

. The Lord Chanc?ellor desired to be informed of the 
proceedings in the Master’s office, and the nature of the 
exceptions. 

The Lord Chancellor. Ju/,/ s. 

There is a difficulty in this case which 1 cannot over¬ 
come. The Master having made a report on the original 
decree, stating debts, &c. the whole of which the Plaintiffs 
say is wrong, especially in respect of certain allowances, 
the late Master of the Rolls pronounced a decree directing 
all things to be done conformably to that report previously 

confirmed; 
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confirmed; how can I displace the decree on a motion for 
reviewing the report ? In this case there certainly has been 
gross and shameful negligence; but after the past delay, I 
cannot detain suitors here because a Plaintiff chuses to 
employ solicitors who will not perform their duty; nor do 
I conceive that it is in the power of the Lord Chancellor to 
order a report to be reviewed, after having been confirmed 
and followed by a decree of the Master of the Rolls, while 
that decree stands, (a) 

Motion refused. 


(a) The general competence of the Court to direct the re¬ 
view of a report after confirmation seems necessarily implied in 
this proposition. Few reported decisions, however, occur in 
which that course has been pursued. The Practical Begister 
states the doctrine thus: “ After a report is confirmed, the 
Court will not easily (if at all) stir it upon pretence of an omis¬ 
sion or mistake ; for the parties had sufficient time to except to 
it; and if they will not mind their business it is their own 
fault.’* (Ed. Wyatty p, 380.) In Turner v. Turner (1 Dick* 
S13.), “ The cause came on to be heard for farther directions 
on the report, which was confirmed. Sir Thomas Clarkcy M. R. 
not being satisfied, referred it back to the Master, to review his 
report, and to be more particular.” On reference to the Regis¬ 
trar’s book, it appears that in this cause (which was between 
Robert Turner, plaintiff, and John Turner, James Clare, and 
Others, defendants), the report had been confirmed absolutely 
{Reg, Lib, B. 1757, fol. 138.) in the usual course, after the order 
nisi, {Reg, Lib, B. 1757, fol. 42.) The following entry appears 
of the hearing for farther directions: “20 April 1758. This 
cause having received a hearing on the 26th day of February 
1754, before the Right Honourable the Master of the Rolls, &c.» 
it was among other things ordered, that it should be referred 
to Mr. Edwards, one of the Masters of this Court, to inquire 
what incumbrances there were on the estate of the testators 


Thomas and Henry Turner, the grandfather and father in the 
pleadings mentioned, or any part thereof and by whom and 
when they were made; and state the same to the Court: that 
the said Master, on the 19th of December last, made his report, 

7 and 
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and thereb;^ certified that be had proceeded to enquire what 
incumbrances there were on the estate of the said testators, 

Thomas and Henry Turner^ the grandfather and father, or any 
part thereof, and by whom and when they were made, and 
found that«tlie several incumbrances following, made by the 
several persons at the respective times, and in the respective 
manners particularly mentioned in his report, were incum¬ 
brances on the estate of the said testators, Thomas and Henry 
Turner^ the grandfather and father of the said plaintifis; that 
is to say, by indentures of lease and release, bearing date the 
26th and 27th May 1730; also, by indenture bearing date the 
11th November 1730; also, by indenture dated the 17th day of 
February 1740; also, by indenture dated the 1st day of July 
1741; and also by indenture quadripartite, dated the 26th day 
of May 1742: and this cause coming this present day to be 
heard before His Honor for farther directions, on the said 
Master’s report, and as to the matter of costs reserved by the 
said decree, in the presence, &c., His Honor doth order that it be The Master 
referred back to the said Master to review his report, and that 
he do distinguish the particular interest of the several parties in ^ 
the estates in question, and the respective values of those estates 
in which they are so interested.” JReg» Lib, B. 1757, fol. 289. 

A subsequent case before the same judge, is thus stated by the 
same reporter. “ Allen v. AUen, Report pursuant to a decree. 

No objection was taken to the draught, and the report was con¬ 
firmed. The cause came on this day to be heard for farther 
directions on the report. After hearing the decree and report 
read, Sir Thomas Clarke, M. R. ordered the cause to stand 
over, with liberty for the plaintiff to take exceptions to the 
report, as if he had taken exceptions to the draught.” (1 Dkk, 

362.) From the Registrar’s book it appears, that in this cause, 

(which was between William Allen, plaintiff, and Jane Allen and 
Jtoderick Mackenzie, and others, defendants,) the report was 
confirmed with the consent of some of the defendants: and, 
after the usual order nisi {Beg, Lib. A. 1762, fol. 119.), against 
others. {Id, fol. 188.) The entry of die hearing for farther 
directions is as follows:—“14th June 1763. This cause 
coming this present day to be heard by the Right Honourable 
the Master of the RoUs, for farther directions on the report 
made in this cause by Mr. Graves, one of the Masters of this 
Court, dated the 17th day of January last; and also as to the 
matter of costs reserved by the decree made on the hearing 
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of this cause the 1st day of July 1761, in the presence, 
upon opening and debate of the matter, and hearing the will 
of Bennet Aliens dated the 8th day of May 1750, the will of 
Robert Alleriy the said decree, and the said Master’s said report 
read, and what was alleged, &c.. His Honor doth trder, that 
this cause do stand over, and that the plaintiff be at liberty to 
take exceptions to the said Master’s said report, in the same 
manner as if he had taken objections thereto before the said 
Master,’’ — Reg. Lib. A. 1762, fol. 366. The exceptions were 
argued and overruled. Reg. lAb. A. 1763, fol. 184. 

In Hawkins v. Day, “ on petition that the Master should 
review his report, after exceptions thereto taken, argued, and 
the report confirmed by judgment of the Court, Lord Chan- 
Gfllor said he never knew an order to that purpose, and it would 
be of mischievous consequence; but errors in computation 
merely, might be set right at any time.” (1 Vcs. 189.) The 
decree, in that case, directed two accounts: one, of the trans¬ 
actions of a certain partnership; the other, of the assets of 
W. French, deceased, whose representatives were ./cOTc-y Daiy, 
and Mary his wife. The Master having made his report, ex¬ 
ceptions were taken by the plaintiffs, and by two of the defend¬ 
ants, James and Mary Day ; some of which were waved, one 
allowed, and the rest on argument overruled. Lib. Reg. 
A, 1747, fol. 452. On the 8th November 1748, James and Mary 
Day presented a petition, stating that all the exceptions to the 
report “ on both sides related to the account of the said partner¬ 
ship estate, and no one of them to the account of the assets of the 
said W. French that the exceptions having been argued, and 
one relating to a sum of ^4:13 :2 allowed, the report “ was not 
in any express terms confirmed; nor was tlie said report direct¬ 
ed to be sent back to the said Master to be rectified, according 
to the variation which that allowed exception occasioned; nor 
had any farther proceedings been had thereon : that the peti¬ 
tioners resided SitBristd} and the petitioner Jawe/i Day was 
about seventy years of age, and had employed a solicitor at 
Bristol to defend this cause for them, who again employed his 
agent in London for that purpose; and the petitioners were 
advised by their said solicitor, that after the said Master’s re¬ 
port should be made, in case the said Benjamin Lane’ (clerk of 
the partnership, who had become bankrupt and absconded, as 
was alleged by the bill, largely indebted to the partnership) 
should thereby be found to be really indebted to the said co¬ 
partnership. 
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partnerirfiip, then the cause would be considered as to tlie 
petitioner’s case; but no directions having been given at the 
time when the said exceptions came on to be argued, and the 
petitioners, since the time the same were so argued, having 
been acquainted that a great sum was reported to be in their 
hands of the said fV. French’s assets (which the petitioners well 
knew could not be right), the petitioners thereupon, for the 
first time, upon the lith day of August last, got a sight of the 
said report, and of such of the schedules thereto as related to 
the said W. French’s assets, and thereupon did then find, to 
their very great surprise, many plain mistakes therein to the 
prejudice of the petitioners which were not discovered or ex¬ 
cepted to ; and in particular, there were two gross and palpable 
mistakes therein, never discovered by the petitioner’s said soli¬ 
citor, to the petitiooers most apparent wrong, in overcharging 
tliera in the said fV. FrencFs assets by at least the sura of 
5^*1129:12 :11, and ^1511 :10 :6| in those instances alone, 
as follows,” &c. The petition, after farther stating particulars 
of overcharge, prayed that the petitioners might have leave to 
take exceptions to tlie report in the particulars before men¬ 
tioned. The Lord Chancellor was of opinion that it was 
reasonable under the circumstances of the case, that upon the 
terms therein after mentioned, the petitioners should have liberty 
to re-argue the exceptions formerly taken to the said Master’s 
Report mentioned in the petition^ and to take new exceptions to 
the said report, relating to the matters complained of in the 
petition, to come on to be argued at the same time; but the 
Counsel for the Plaintiff desiring, for the sake of despatch, to 
avoid such circuity, and the delay and expense which would be 
occasioned thereby. His Lordship ordered that, upon the said 
'Defendant James Day giving his own recognizance within a 
fortnight from that time, in the penalty of o£’2000, with con¬ 
dition to pay such sum of money, if any, as should be found 
due from him upon the balance of the account directed by the 
decree, to such of the parties to whom the same should be 
found due, together with interest for the same to that day, at 
the rate of 4< per cent, per annum^ in such manner as the Court 
should direct, and paying to the Plaintiffs such costs as they 
had been put to by taking out the said Master’s last report so 
far as the same related to the account of the personal estate 
and the-administration thereof, and the costs subsequent thereto, 
so far as the same related, &c. and the costs of that application 

to 
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to the Court, &c. within a week after the taxation or settling 
thereof, the conftivnation («) of the s£ud report should be so far 
opened as related to the said account of such personal estate, 
and the administration thereof, and that it should be referred 
back to the Master to review that part of the said report j and it 
was farther ordered, that the Master should speed his subsequent 
report, and that the parties should attend de die in diem for 
that purpose. ^Ist December 1748, Reg. Lib. A. 1748, fol. 
115—118. SeeJSelt*B Supplement, p. 106. 

In VaUencev^ Weldon^ 1 Dicky 290., stated from the Regis¬ 
trar’s book, 1 ^add, 340., and Pennington v. Lord Muncaster, 
1 Madd, 55S.y the Court permitted exceptions to be filed by a 
party who had not taken objections; and exceptions to a report 
of the insufficiency of an answer have been permitted after a 
plea and farther answer. Abei v. fFard, 1 Madd. 339. For 
the cases on the question of opening biddings after comfirm- 
ation of the report, see 2 Madd. Cha, 383. et seq. 

Where the whole matter appears on the report, a question 
decided by the Master is open at the hearing for, farther direc¬ 
tions, without exception, Adams-v. Claxtony 6 Ves. 226; and 
errors apparent in the schedules have been corrected after en¬ 
rolment on a summary application. Weston v. Haggerstony 
Coop. 134. 

On bills of review for correcting error, or supplying defi¬ 
ciency, in a report confirmed, see Goidd v. Tancr^y 2 Atk, 533. 
Warge v. 2 Dick. 570. Perry v. Phelpsy 17 Ves. 183., 

and Manaton v. Molesmortb, 1 Edeuy 18. 


(e) It seems tiwt tlie report was never iit express terms confirmed. 
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GALLAND LEONARD. 


Rolls. 
Feb. 14. 18. 


IjU^RANCIS MELT^, by his will dated the I4th March Thewords“in 

1810, gave to his wife, Ann MelL the whole or such case of the 

death/’con- 

part ot his household furniture, plate, linen, and china, as strucd to refer 

she chose, for her own use and benefit absolutely, an annuity 

of 60/, for her life, and a legacy of the like amount, and the tenant for 

after giving to his daughter the sum of 1050/., to be ^**Bequcst of 

paid on her attaining the age of 21 years, with interest, lie personal estate 

gave to Roheft Gaflarul, John LeonorJy and Joh??. Spicer, to'pay'the in- 

all his personal estate, not before disposed of, upon trust, tc 

• ’ I ' * testator 5 

to convert it into money, and after payment thereout of all widow, during 

his debts, legacies, and testamentary expenses, “upon trust ^^^her deatli 

to place out tlic residue thereof at interest upon real or “to pay and 

government securities, and continue the same out at interest 
o ’ trust-raonics 

during the term of the natural life of my said wife Ann unto and 

Mell, except only the said sum of 1050/. above given to my tween^hls^' 

said daughter Ann on her attaining the age of 21 years, 

and the interest thereof to be paid to her half-yearly, and their own use 

upon trust to pay to her my said wife the said annuity of 

60/. a year for her life in manner aforesaid ; and upon her and in case 

death, then upon farther trust to })ay and divide the said of them^^*^ 

trust-monies unto and equally between my said two daugh- and A.^ or 

ters Hannah and Ann for their own use and benefit abso- leaving a ’ 

lutely; and in case of the death of them my said daughters, child or chil- 

or of either of them, leaving a child or children living, then to apply the 

upon further trust to continue the same trust-monies out at ^^terest for 
. ... . . the mainte- 

iutcrest during the minority of such child or children, and nance of the 
in the mean time to .apply a competent part of the interest gi'^then to^ 

divide the 

trust-money among them, exprc‘.sing that the testator’s intention was, that the children 
of his daughters should be entitled to the same shares to which dieir mother would 
be entitled if then living, with an ultimate trust in case of the death of i/. and with¬ 
out leaving issue living at their respective death, or of all their children dying minors; 
on surviving the tenant for life, U. and A. become entitled to the absolute interest. 


VoL. I. 


M 


thereof 
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J818. thereof towards their maintenance and education, and 
GaiLand severally attaining their respective ages of 21 

V, years, then upon farther trust to pay and divide the same 
Leonard, equally among them if more than one, and if only 

one child then the whole to such only child, my will and 
mind being that the child or children of each of my said 
daughters shall be respectively entitled to the same share his, 
her, or their mother w'ould be entitled to if then living; and 
upon this ultimate trust, that in case of the death of my said 
two daughters without leaving issue living at their respective 
death, in the event also happening of all their children 
dying minors, then my mind and will is, and I hereby 
direct my said trustees to pay and divide the said trust- 
monies unto and equally among all and every my nephews 
and nieces then living, share and share alike, for their own 
use and benefit absolutely.” 

The testator died in Mai/ 1810, leaving his widow and 
two daughters, (the elder married, and of age; the younger 
a minor, and unmarried,) and several nephews and nieces. 
After the death of the widow, in November 1810, the suit 
was instituted by two of the trustees, against their co-trustee, 
the daughter’s of the testator, the two children of his married 
daughter, and his nephews and nieces, for ascertaining the 
rights of the parties; and the usual accounts having been 
directed at the hearing, the cause now came on for farther 
directions. 

Mr. Horne for the Plaintiffs. 

Mr. ParJeer for the daughters of the testator. 

Mr. Duchworth for the children of the married daughter, 
and the nephews and nieces of the testator. 

Feb 18 . Master of the Rolls. 

Under this will three distinct claims are made; first, 
Uie two daughters of the testator, on the death of the 

widow, 
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widow, claim the residue absolutely; next, the chil- 1818. 
dren of Hativah the married daughter (here represented 
by the two now in existence) contend that the daughters i,, 
take only a life-interest, and that the residue devolves to Leonard. 

them, after their mother’s death, on attaining 21 ; thirdly, 
the nephews and nieces of the testator insist on an ulti¬ 
mate title, in the event of the two daughters dying without 
leaving children who shall attain majority. The difficulty 
consists in reconciling the terms of different parts of the 
will, or deciding which part is to prevail. In one passage, 
the estate is given to the daughters absolutely ; then follows 
a limitation to their children in the event of their attaining 
21 : the concluding words, it is insisted by the ncpiiews and 
nieces, confer on them an ultimate interest. Undoubtedly, 
if the successive clauses of a will arc irrcconcileable, the 
rule is to give effect to the last clause, on an idea that tlie 
testator may have altered his intent; but a difficulty occurs 
in applying that rule to this case, because the <|ueation here 
arises on one clause, applicable all to one fund, and scarcely 
admitting, therefore, the hyjiolhesis of a variation of intent. 

Being unable, then, literally to comply M'ith every word in 
the w'ill, the Court must endeavour, offering as little violence 
as possible to individual parts, to give effect to the whole; 
and I am satisfied that the true construction is, to declaro 
that, in the actual event, the two daughters arc entitled to 
. the absolute properly. 

The intention of the testator is expressed in the fir«tpart 
by terms too clear to admit of doubt. Having first ordered 
payment of interest to his wife during her life, he directs 
his trustees, on her death, to pay and divide the trust-monies 
equally between his two daughters, — an unequivocal 
declaration that, on the death of the tenant for life, 
the fund was to be divided bctw'een the daughters ; the fund, 
and not the interest. The construction that the intcrc't 
only was given to the daughters, departs from the cxprc 
terms of the bequest. The gift is of the trust-monies for 
their own use and benefit absolutely; and the testator’s 

M ' meaning 
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Words import¬ 
ing contingen¬ 
cy applied to 
an inevitable 
event, con¬ 
strued to refer 
to the occur¬ 
rence of the 
event under 
particular cir¬ 
cumstances. 


CASES IN CHANCERY. 

ineaiiing in these words is ascertained by other parts of the 
will. No doubt can be enlerlained that the household fur¬ 
niture, when chosen by the wife, was her’s without quali¬ 
fication ; but' it is given by the same expressions which are 
applied to this fund. So, in the latter clause, the gift to the 
nephews and nieces is to their own use and benefit absolutely. 
'In these passages the testator meant to dispose of the entire 
interest. I cannot but impute to the same words, in the 
third instance, that meaning which in the other two is clear 
and undisputed. 

He intended, therefore, to give the fund absolutely to his 
daughters; but then the difficitlty arises to I'econcile this 
gift with the subsequent disposition in favor of their chil¬ 
dren, and of his nephews and nieces. It must be supposed 
that the testator contemplated two events. He meant that 
if his daughters survived his widow, they should take the 
absolute interest; buL that if they were not then living to 
enjoy his properly, it should pass to their children, if they 
loft any ; oi-, if they died w'ithout children, to his nephew's 
and nieces. That construction reconciles every part of the 
W'ill, and makes it one continued disposition of the whole 
fund, '^rhe words evidently import contingency ; for, vary¬ 
ing the phraseology used in the bcijuest to his wife, he em¬ 
ploys the terms “ and in case of the death and it has been 
properly observed, that in other instances, when words im¬ 
porting contingency were applied to an inevitable event, as 
death, they have been understood to denote the occurrence 
of the event under particular circumstances, as death at a 
given period, in the life of the testator, or of the tenant for 
life. The introduction of that qualification required by the 
expression, reconciles and renders sensible the whole of this 
disposition ; and, in adopting that construction, the Court 
is warranted by many authorities. By Lowfidd v. Stone- 
ham (a), by Hinckley v. Simmons (5), by Turned' v. Moore (c), 
and by Candiridge v. Rons, {d) 

(fl) 2 Sir. 1261. (A) 4 Vcs. 160. • (c) 6 Kes.567. 

(d) 8 Ves. 12. See Lord Ifoughu v. Chalmcr, 2 Vcs. Jun, 501. King 
\. Taylor f 5 Ves. 806. 

11 In 
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In the disposition on the event of the death of the 
daughters, leaving a child or children, the testator changes 
the expression; and, in appropriate terms, first gives interest, 
the subject of gift to the daughters being capital only. The 
declaration of his intention that the children should take 
the same slmre to which their mother would have been en¬ 
titled, “ if then living,” establishes the title of the daughters. 
It is clear, that at twenty-one the children are to take an 
absolute interest; it is equally clear, from this clause, that 
they are to take the same interest to which their mother 
would have been entitled if living; the mother, therefore, 
would have taken an absolute interest; and the construction 
under which the mother takes a life-interest only, and the 
children absolute interests, is inconsistent with this explicit 
declaration. The clause expressing the “ ultimate trust,” 
merely takes up the other branch of the contingency; and 
provision being already made for the death of the daugh¬ 
ters leaving children, provides for their death without 
children. 

On the general construction of the will, therefore, the 
whole fund is to be divided between the daughters, if living 
at the death of the tenant for life : and, in the actual event, 
the whole passing under the first clause, the subsequent 
clauses are inoperative. 


The decree declared, that according to the true construc¬ 
tion of the testator’s will, the Defendants, Hannah^ the wife 
of Francis RhodeSy and Ann Mell^ are absolutely entitled to 
the deal- residue of the testator’s personal estate equally 
between them. — Lib. A. 1817. fol. 510. 
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FebA9.2i.2s. GORDON V. GORDON. 


A deposition 
de bene esse 
having been 
rc.'nl at the 
hearing of a 
cause, it is of 
course, if any 
issue is di¬ 
rected, to or¬ 
der it to be 
retui on tlie 
trial, iiotwitli- 
stamling an 
irregularity 
in the (xaiiiin- 
atio'.i, wliicli 
might have 
been efteetn- 
ally objected 
at the lu'ariiig. 
AVdictiier the 
Court will 
suppress a de- 
])osition taken 
before eoin- 
niissioners, of 
whom one is 
attorney in a 
ciMise in Hcot- 
land between 
the same par¬ 
ties, on the 
same question, 
quaere. 


^THHE bill prayed that certain articles of agreement, exe- 
cuted by the Plaintiff in favor of his younger bro¬ 
ther the Defendant, Mr. James Gordon^ who disputed the 
Plaintiff’s legitimacy, might be cancelled. On the 4th of 
August 180;>, an order was made for taking the examination 
dc bene esse of Mrs. Hannah Gordon.^ relative to an alleged 
private marriage between her and Colonel Gordon deceased, 
be/bre the birth of the Plaintiff Slu* was accordingly ex- 
aiiiincd on tlic i?4th of October i’ollowintr, but on the hear- 
ing of the cause at the Rolls in December IHIG, after her 
decease, her dejjositiun had not been published, and was 
not read. The Plaintiff having presented a petition of re¬ 
hearing, on the Gth i.)S. August 1817, it w^as ordered by the 
Master of tlie Rolls that iter dejiosition should be published 
and read on the rehearing, and on the 27111 di November 
the Lord Chancellor confirmed that order. At the rehear¬ 
ing beibre tlu' Master of the Rolls, on the 9th of December 
last, an issue w'as directed, and on the 12th of February 
1818, the Plaintiir obtained an order for liberty to read 
Mrs. Gordon’ & deposition at the trial. The Defendant 
Mr. James Gordou^ having previously given notice of a mo¬ 
tion to suppress her (le[)osition, now moved that the order 
of the 12th of February, so far as relates to her deposition, 
might be discharged, and that the (lepositiou might not be 
read at the trial. 


The affidavits in support of the motion stated, that in 
1808 an action in the Court of Session in Scotland, still 
pending, was brought by the Defendant Mr. James Gordon 
against the Plaintiff^ founded on (he articles of agreement 
for cancelling wdiich the bill was filed; that one Thomas 
Gordon had acted since the commencement of the action, 
and still continued to act therein, as the law-agent, attorney, 


or 
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or solicitor of the Plaintiff, particularly on an application 
for takinsr the examination of Mrs. Gordon relative to the 

O 

alleged private marriage between her and Colonel Gordon j 
that the commission for the examination of Mrs. Gor~ 
don (in which none of the Defendants in this cause joined) 
was directed to five persons, of whom the said Thomas 
Gordon was one, who, as appears by the return, acted in the 
execution thereof, the examination taking place at the 
house of the Plaintiff*; that the Master of the Rolls having 
on the 6th of August last ordered that Mrs. Gordon*^ de¬ 
position should be published and read at the rehearing, the 
Defendant Mr. James Gordon, on the 8th of August, gave 
notice, for the first seal before Michaelmas term, of a motion 
to rescind that order, (the last seal after Trinity term 
being held on the 5th of August) ; and the motion being 
heard on the 21st and 22d of November, the Lord Chan¬ 
cellor, on the 27th of November, affirmed tlie order of the 
Master of the Rolls ; that on the 2Bth of November, the so¬ 
licitor of the Defendant Mr. James Gordon received notice 
from the solicitor of the Plaintiff, that the Master of the 
Rolls had ordered the cause to be advanced to the head of 
the paper for the 4th of December ; that the Defendant Mr. 
James Gordon never saw Mrs. Gordon’s deposition, altht>ugh 
it was published soon after the order of the 6th of August, 
rill the 4th or 5th of December, nor ever knew previously 
•thereto wlu) were the commissioners named in llie commis¬ 
sion, or an}' of them; nor did he know until the middle of 
December, that Thomas Gordon, named in the commission, 
was the agent of the Plaintiff in the Scottish cause. 

Mr. Agar and Mr. JHoupell, in support of the motion. 
The application is in effect, though not in form, to sup¬ 
press the deposition of Mrs. Gordon; and the irregularity 
on which it proceeds is, that one of tlu; persons to whom 
the commission was directed, and who acted in the exe¬ 
cution of it, was the attorney of the Plaintiff* in an action 
carried on against him in the Court of Session, by the 

M 4 Defendant 
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Gokuon 

t. 

Coumv. 


Defendant Mr. James Gordon, for enforcing the articles of 
agreement, to cancel wliicli is the object of the present 
suit. This Court suppresses depositions taken before com¬ 
missioners, of whom one ix the solicitor (a), or a clerk ot 
the solicitor(Z/), of the Plaintiff' or Defendant; nor will 
courts of law grant an atlachnicnt on affidavits sworn 
before an agent of either party, (c) Commissioners are 
the ministers, or rather a jiart, of the Court(d); their duties 
of impartiality and secrecy are incompatible with the 
character of agent to the suitors. From the earliest limes 
it has been the policy of the Court to prevent the disclo¬ 
sure of the evidence till publication has passed. For that 
purpose. Chief Baron Gilbert advised that the commis¬ 
sioners should be sworn not to divulge the d.ej)ositj(mb (c); 
and in conformity to that suggestion, an order of the 
9th February, 1721, directs the commissioners and their 
clerks to take an oath of secresj'. {f) In Cooth v. Jack- 
son(g), your Lordship strongly animadverted on the mis¬ 
conduct of commissioners disclosing to either party, even 
the general effect of the evidence, (b) What can be more 
inconsistent with the spirit td' tliese regulations, than to 
permit the agent of the party to officiate as commissioner? 
The Defendants having refused to join in the commission, 
the Plaintiff himself nominated his roiicitor: his solicitor, 
not in this cause indeed, but in a cause in Scotland between 
the same parties, on precisely the same question, and 
where the same witness was to be evamintd to the 8.11110 
point. Tiic Court has Mip})re.s.-3ed depositions, because 
reduced into writing by the agent of the Pluiiitilf(/); that 
was the office to winch this Plaintiff'appointed bis agent. 


(a) Fcicher v. Moore, Biinb. (i. M. SiliOi^n, ‘J I)uh. Aiitl 

^ee Sir Francis Fortescue and Cuake's ta.f, God!\ 

(/>) Kewte V. Fool,2 Rep. in Ch. ITS. S. under the name of Neio- 
ton V. Foot, 2 Dick. 793. 

(c) Rex V. Wallace, 5 Term Rep. '103. (d) 6 Ves.30, 

(e) For. Rom. 142. 

(/) Orders in Chancery, Ed. Beame.<., p. 327—530. 

( 5 ) 6 12 . (A) See p. .30—32. 41. tO -dwnw. AmOl. 252- 

No 
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No delay is imputable to the Defendant; ho gave im¬ 
mediate notice of his intention to appeal against the order 
of the Master of the Rolls for the publication of this depo- 
ttilion; and the present application is made as soon as he 
was apprized of the objection. 

Sir Samuel llomillif, Mr. Heald, and Mr. PVing field, 
against the motion. The a[)plication is altogether irregu¬ 
lar; if the Plaintiff’s argument is correct, the deposition 
ought to be suppressed, as unlit to be reeeivetl, not only 
on the trial, but lor any purpose. But the objection is 
frivolous; admitting that the questions in the Scottixh 
cause and the present are substantially the sjunc, it is clear 
that this deposition cannot be read there; anti it has never 
been decided that a solicitor in another cause in which the 
depositions cannot be used, is disqualified to act as a 
commissioner. 

Whatever may be the ftnxe of the objection, the De¬ 
fendant is not competent to insist on it; he has given 
notice of a motion to read the deposition of a witness, 
examined before commissioners, of whom one was his own 
agent in the Scol/ish cause. Can he, at the end of eight 
or nine years from the examination, after having taken the 
chance of the deposition, and suffered it to be used, now 
finding the Court ol opinion that it is conclusive against him, 
upon the allegation of a recent discovery that it was taken 
before an afient of the Plaintiff, insist that it shall not be 
read at the trial, himself authorizing the like conduct in his 
own agent ? 

Mr. ylgar in reply. 

If any difficulty arises from the form of the notice of mo¬ 
tion, the Court will direct the deposition to be suppressed. 

Tlic I-oRn Chancellor. 

How can depositions which have been read, at the re¬ 
hearing be suppressed ? 

W^here 


ICiU 

IBIS. 

Gordon 

V. 

Gordon. 



170 


CASES IN CHANCERY. 


1818. 

GoaDoN 

V. 
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"Where the solicitor in the cause has acted as commis¬ 
sioner, the Court suppresses the depositions; but can you 
argue thence that the same course shall be pursued, if a 
commissioner is solicitor to one of the parties in another 
cause ? It must be recollected, however, tluit in this case 
the struggle is, whether this lady, the mother of the Plain¬ 
tiff and Mr. James Gordon, shall be examined j and it is 
necessary to ascertain how far the cause, in which the com¬ 
missioner acted as solicitor to the Plaintiff', was between the 
same parties and on the same subject. Mr. James Gordon’s 
affidavit denies knowledge of the objection until December; 
but, for any thing that appears, his agents may have pos¬ 
sessed earlier inforniation, and their knowledge would con¬ 
clude him. 


The order that depositions shall be read at the trial of an 
issue is necessary, not to render the depositions evidence, 
but only to save the expense of proving the bill, answer, and* 
other proceedings. The deposition of a deceased witness, 
in a suit in chancery, is evidence at law (a), after prelimi¬ 
nary 

(«) Sir Francis Foricscue and Coakd^ c&ic, Godb. 193. Anon. Godb. 
526. jA. 4 18. Benson v. Olive, 2 Sir. 920- Tille^’i case, 1 Salk. 286. 
Gilb. on Evidence, 61. Fr^ v. Wood, 1 Atk. 445. Bull. N. P. 239. 

In an early collection of Reports in Chancery, the following case 
occurs : —“ Master Vernon moved for the Plaintiff that some records 
and depositions in the Star-chamber and the city London, wliere the 
matter hath been examined, may serve here for proofs of the Plain¬ 
tiff’s surmise; and the rather, because some of the witnesses there ex¬ 
amined are dead, and some others are beyond the seas ; therefore it is 
ordered, that it sliall be so as is desired. Puckly and others, Pliun- 
tiffs; Bridge.'! and others. Defendants. Anno. 25 Eliz.” Choice Cases 
in Chancery, p. 165. The following entry appears in the Registrar’s 
Book :—“ Robert Pucklc, Richard Httson, and Edmund Warner, Plain¬ 
tiffs; Robert Bridges, Defendant. Whereas the said Plaintiffs have 
brought the matter in variance between them and the Defendant into 
this court by special certiorari, and now are to make proof of the sur¬ 
mises of their bill exhibited into this court in that behalf; forasmuch 
as it is informed by Mr. Vernon, being of the Plaintiffs’ counsel, that 
there are records and depositions, both in the Star-chamber and in the 
city of London, where the matter hath been examined, which will serve 

for 
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nary proof of the bill, answer, and issue joined (a); the order 
is an authority to the judge to receive the evidence without 
that introductory matter, {b) 


The Lord Chancellor. 

As far as I have been able to obtain information respecting 
the practice of the Court, in a case of this sort, I think, 
that where a deposition de bene esse (to the taking of which 
any irregularity of any kind might have been effectually 
objected before the hearing of the cause) has been read at 
the hearing of the cause, it is of course, if any issue is di¬ 
rected, to order it to be read upon the trial; upon which 
it should seem, it would not be evidence, being a deposition 
before issue joined, without such an order, (c) It is not 
necessary, if this be so, to determine what is the effect of a 
person’s being a commissioner employed in the Scotch 
cause, as Mr. Gordon was. 

The time was certainly very short between the publishing 
the deposition and the rehearing of the cause; but on the 


for proof of the most of the Plaintiffs’ surmises, and that also some of the 
witnesses then examined are dead, and some others are in parts beyond 
the seas, it is ordered, that the said Plaintiffs may use all the said re- 
‘cords and proofs remaining in the aforesaid two places, or either of them, 
for proof of the said surmises, or any of them, as well as if the same 
had been extant or made in this court; and that the said Plaintiffs may 
also make such farther proof thereof as they can in this court.” PascL 
17 April IJSS. Reg. Lib. B. 24 and 25 Eliz. fol. 533, 

■ (a) In order to show a cause depending, and the parties and questions 
at issue between them, Baker v. Sweet, Bunb. 91. Nightingale v. De- 
visme, 5 Burr. 2594, And see Illingworth v. Leigh, 4 Gwill. 1619. 

(i) Palmer v. Lord Aylesbury, 15 Ves. 176. Corbett v. Corbett, 1 Ves. 
Sf Beam. 395. seep. 596. 

(c) For the rule on this point, and the exceptions, see-v. Browne, 

JIardr. 315. Howard v. Tremaine, 1 Show. 363., 1 Mod. 146., Carth. 

265., 1 iS’a/4- 278. Piercy \. -, T. Jones, 164. Bray v. Whitclage 

Sir T. Raym. 335. n. Marsden v. Bound, 1 Vern. 351., Gilb. on Evi¬ 
dence, 63. B\dl, N. P. 240. and Caxenovey. Vaughan, 1 Mauled Selw. 4. 

Other 
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Feb. 23. 


When the in¬ 
terval is short 
between the 
publication 
and the hear¬ 
ing, the Court 
will grant time 
to examine 
whether the 
deposition 
was regularly 
taken, it being 
too late to, 
object during 
the hearing. 
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Gordon. 


Other hand, the party should have applied for tfme to ex¬ 
amine whether the depositions published had been regularly 
taken, (which I think ought, upon a motion, to have been 
granted, as it seems to be considered in practice, as too late 
to object when the cause is actually rehearing,) even if it 
had not been known that a person of the name of Gordon 
had acted as a commissioner, and that fact was known, or 
might have been known by all concerned, some days before 
the rehearing, and would have been a sufficient ground for 
such a motion; and I think, therefore, according to prac¬ 
tice, the order to read the deposition on the trial cannot 
now be discharged. 

Motion refused, (a) 


(a) See WhUdocky. Baker, 1,3 fVi. 511. 


Rolls. 

Fdt. 25, 26. 

Specific per¬ 
formance of a 
parol agree¬ 
ment to grant 
a lease, de¬ 
creed on the 
testimony of 
one witness, 
confirmed by 
circumstances, 
against the 
denial in the 
answer, after 
pan-perform¬ 
ance by de¬ 
livery of 
possession. 


MORPHETT r. JONES. 

bill, filed the lOlh of 1815, stated, that in 

October ISoy, a treaty having been entered into be¬ 
tween the Defendant Jones, and Hubert Morphett, the elder, 
the father of the Plaintiff, in his behalf, Jones agreed to 
grant to the Plaintiff, and Robert Morphett, the elder, in be 
half of the Plaintiflj agreed to accept, a lease of certain lands, 
afterwards described, for a term of twenty-one years, to 
commence from Old Michaclmas-day 1809, at a rent of 
400/. Jones, in part performance of the agreement, wrote 
anti signed an authority in writing, to the effect following. 

London, 7 th October 1809. To Robert Morphett, Esq. I 
“ hereby authorise you to enter the under-mentioned lands 
“ as tenant, on Wednesday the 1J th instant, bekig Old 
“ Mickaelmas-dayF 

Scotney near Lydd -- Brackenbury - - - Looker. 

Goose - - - New Romney - James Chittenden - Ditto. 

Crooked 
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Crooked Elms, Newchurch ‘1 ^, t i 
Ptlraggs — - Ditto - - -3 

Cmmp Field, St. Mar^s — Hoy -— Ditto. 

Corner Held Nevo-^ridge - Jacob Wratton - •• Ditto.” 


1818. 


Jones. 


The bill farther stated, that the Plaintiff, in pursuance of 
the agreement and the written authority given in part-per¬ 
formance thereof, entered into possession of the premises, 
as tenant to Jones, in October 1809, and continued in pos¬ 
session of the whole until Old Michaelmas 1810, paying the 
rent of 4007., allowance being made thereout of such sums 
as the Plaintiff was entitled to have allowed ; that in 
March 1810, Jones being desirous to sell those parts of the 
lands which were situated in or near Newchurch, St. Mary’s, 
and East Bridge, communicated his desire to the Plaintiftj 
or his father, in his behalfj by a letter, a part of which, 
after referring to at pressing demand for money, was in the 
following words: — The only way I have of meeting it is, 
“ by selling part of the land. I know of several persons 
who would become purchasers, but I wish to give you 
“ the first offer of the whole or any part you may choose. I 
“ shall be inclined to take of you a fair price, inclining to 
your advantage. The pieces are, the 


ACRES. 

Pilraggs - - - - - ' 

Crooked Ebns - - - 16 

Cramp Field - - - « 

Corner Field - - - 10 


70 acres. 


You have certainly my promise of a lease, from which 1 
“ should be ashamed to swerve; but should you not pur- 
“ chase any part of the land, you see to what disadvantage 
« I must sell it. I shall be happy to give you the accom- 
“ modation in the Goose and Lydd land, so as to make up 
« the term that was to be granted on the whole, or to make 
“ a deduction that may appear fair between us; or, if ii 
“ is more to your interest, I will execute the plan first in- 
“ tended, that of a lease on the whole.” 

Tlie 
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The bill also stated, tliat in consequence of that letter, 
several meetings took place between Jones and Robert Mor- 
2 )hctt, the elder, on the subject of the intended sale; and it 
was at length finally agreed, that the Plaintiff' should give 
up the land in and near Neivchtirc?!, St. Mary' and East 
Bridget being the land specified in the letter; and should 
continue tenant of the residue of the premises, being the 
land in and near New Bomney and lyddt (and in the letter 
called the Goose and Lydd land,) for the residue of the term 
of twenty-one years, to be granted by lease, at the reduced 
yearly rent of 150/., to commence from Old Michaelmas- 
day, 1810; that after had contracted for the sale of 
the land specified in the letter, he requested the Plaintiff 
to give up eleven acres of the Goose land, retaining in lieu 
tlic Corner Field, (part of the land j)reviously agreed to 
be given up for the purpose of sale,) and the Plaintiff’ 
having complied with his request, surrendered all the land 
which he had ageeed to surrender, (namely the Pilraggs, 
Crooked ElmSt Crump Field, and eleven acres of the Goose 
land,) and continued in possession as tenant, at the reduced 
rent of 150/., of the residue, consisting of the Corner Field, 
and the Goose and Ijydd land (except eleven acres of the 
Goose land given up). 


The bill then stated, that in November, 1810, Jones, 
being desirous of purchasing the Plaintiff’s interest in the 
last-mentioned lands, communicated his desire to the Plain- 
tifTs father, by a letter, dated 2diNovcmhert 1810, in which, 
after referring to his having occasion for money to com¬ 
plete the purchase of some estates, he proceeded thus: 
“ The only resource then left to me, is to dispose of such 
“ part of my property as I may deem less likely to increase 
“ in value, and surely the marsh land is considered in this 
“ state. It therefore remains for me to offer you a con- 
“ sideration for the term you have in it, and I trust such a 
“ one as you will think liberal; for I wish to make no other 
“ than a handsome compensation, which I feel I am bound 

8 to 
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“ to do, as well for the inconvenience of youf son’s leaving 
“ the land, as for the numerous obligations I lie under to 
“ you. I am willing to allow you the rent of the present 
“ year, and up to Michaelmas 1811 , on condition of your 
“ giving me at that time possession of the land; and I also 
“ engage to continue it to you after that period, in case I 
“ do not sell it, or that Fenner does not join in the re- 
“ covery, in which case I cannot make a title. I have 
suspended for the present the draft of the lease, until 
“ your decision is known. If it should not meet your ap- 
“ probation, you will find me not swerve from what I have 
ever appeared true to, my word. I must then sell 
“ under the greatest disadvantage, wliich you are well 
aware of. I am so well convinced of your liberality, and 
“ of your wish to serve me, that I think you will allow 
“ tlie compensation equal to the sacrifice.” 

The bill farther stating that the Plaintiff’ did not accede 
to this proposal, but continued in possession of the premises, 
and paid the rent to Michaelmas 1814, on the faith of hav¬ 
ing a lease, expending large sums in repairs and improve¬ 
ments; and that on the 23d of March 1815 he received from 
Jones (who had contracted to sell the premises to the other 
Defendant, John Pepper) a notice to quit at Michaelmas 
prayed that the agreements, so far as the former was not 
altered by the latter, might be j^erformed, and that Jones 
might be decreed to execute to the Plaintiff a lease, pur¬ 
suant to the terms of the agreement; and that the Defend¬ 
ants might be restrained from proceeding at law for the 
recovery of the premises, or conveying or contracting to 
convey them. 

By his answer the Defendant Jones admitted, that in or 
about SeptemJ}er or October^ 180.9, he entered into a treaty 
with liobert Morpheit, the elder, in behalf of the Plaintiff 
touching the granting a lease of the lands in the bill de¬ 
scribed as after raejntioned, but not otherwise, (that is to 

«ay,) 


1818. 

Mokphett 

V. 

Jones. 
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1818. say,) that the Plaintiff wishing to become the tenant of the 
premises, it was proposed and agreed generally between 
j,, the Defendant and Robert Marphetf, the elder, on the part 
Jones. jjjg Plaintiff, that the Plaintiff should become such 

tenant, but nothing was said as to any lease or term of 
years for which he was to hold the same, except that in 
the course of the treat}", the Defendant jiromised generally 
to grant to him a lease, but he denied that any duration, 
or the commencement, or termination, or the rent, of any 
lease, was ever settled and agreed upon, or even mentioned 
in any way between him and the Plaintiff; and he denied 
that he ever agreed or promised to grant to the Plaintiff 
a lease of the premises for a term of twenty-one years, or 
for any other period, or that the rent to be paid should be 
400/. a year, but he said that it was originally agreed, 
that the PlaintiflC should become tenant, at a rent to be 
settled by a mutual friend, who having accordingly valued 
the land at .S/. per acre, thereby ascertained the rent to be 
450/. Admitting the written authority to take possession 
dated 7th October, 180f), he said that it was for the purpose 
of putting the Plaintiff in possession as tenant from year to 
year, without reference to any lease, or agreement for a 
lease. He also admitted the letter of April, 1810, posses¬ 
sion taken by the Plaintiff^ the transaction for surrendering 
part of the lands, and remaining tenant (from year to year 
as he insisted) of the rest, at a rent of 1.50/., the subse¬ 
quent exchange of part of the Goose land for the Corner 
Field, anti payment of rent as alleged in the bill. He 
denied expenditure by the Plaintiff on the premises, except 
in cleansing ditches, to which he was bound as tenant from 
year to year, and claimed the benefit of the statute of 
frauds, (a) 

Robert Morphett, the elder, deposed, that some time pre¬ 
vious to Michaelmas, (old style,) !80J), he entered into a 

{a) 29 Car. 2. c. 5. 

treaty 
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treaty with the Defendant Jones, for a lease to be granted 
by Jones to the Plaintiff, of all the lands mentioned in the 
bill for the term of twenty-one years, at a rent to be fixed 
by one Martin; and that about Michaelmas, 1809, it was 
finally settled between Jones and the witness, that Jones 
should grant a lease to the Plaintiff for the term of twenty- 
one years, to commence on the 10th of October, 1809, 
at the rent of 400/., Jones having agreed to abate .57/. 
from the rent of 457/., previously fixed by Martin, which 
Jones as well as the witness thought too high; that the 
Plaintiff took possession, and paid the rent of 400/. to the 
10th of October, 1810; that ehovX Michaelmas, 1810, the 
Plaintiff, at the request of Jones, gave up the possession of 
the CrooJced Elms, Pilraggs, and Crumpjield, and eleven 
acres of the Goose land; and it was agreed between Jones 
and the witness, that the Plaintiff should pay a rent of 
150/. for the remainder of the lands, during the remainder 
of the term of twenty-one years; that the Plaintiff paid 
that rent to October, 1815, and that such payment was 
made under the contracts between Jones and the witness 
on the part of the Plaintiff; that the Plaintiff had ex¬ 
pended about 100/. upon the lands now in his possession, 
with a view to their improvement, and in expectation that 
Jones would grant a lease for twenty-one years, and that 
the improvements (which he specified) were not such as 
•are usually made at the expense of a tenant from year to 
year, or as would be made by any tenant who did not 
expect to have a lease for twenty-one years at least. 

John Morris deposed, that on the 2d of November, 1810, 
at the request of Mobert Morphett the elder, he informed 
Jones that the Plaintiff could not comply with the request 
contained in his letter of that date, for the delivery of the 
lands; to whicli Jones replied, tliat the Plaintiff should 
have the lease; it would be better for the Plaintiff^ but 
worse for Jones; for that he must sell the land, aijd that he 
had told Mr. Morphett so in the letter. 

VojL. 1. N The 


in 

1818. 

MoaPHBTT 

V, 

J0N£S. 
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1818. The PlaintilF gave in evidence the Defendant’s receipt 
MoRPiiKTT ® year’s rent to Michaelmas,, 1810, and sub- 

t. sequent receipts for the reduced rent of 150/. 

Mr. Bell, Mr. Botipel, and Mr. Sugden, for the Plaintiff, 

The Plaintiff rests his claim on a parol agreement with 
part performance by delivery of possession. 

The agreement is proved by Morphett the elder, and it 
is now settled that the evidence of one witness, corroborated 
by circumstances, will prevail against a positive denial in 
the answer. The East India Company v. Donald {a). 
Here the denial, applying rather to the terms, than the ex¬ 
istence, of the agreement, is not positive, and the circum¬ 
stances confirming the testimony are irresistible. First, the 
letters of Jones himself: his declarations that the Plaintiff 
had his promise of a lease from which he would be ashamed 
to swerve, “ and that if required he would ex^ute the plan 
first intended, that of a lease of the wholeand his ofier 
of “ a consideration for the term which the Plaintiff had 
in the landunequivocal acknowledgments of an agree¬ 
ment to grant a lease. To the same effect is the conversa¬ 
tion proved by Morris ; and in addition we have possession 
taken of the whole lands, and payment of rent, conformably 
to the agreement; a subsequent surrender of part of the 
lands, continued occupation of the rest, and payment of the 
reduced rent. Jones's proposal in the letter of November, 
1810, to relinquish a year’s rent on condition of obtaining 
possession a.t Michaelmas, 1811, is inconsistent with the 
suggestion of a tenancy from year to year, under which 
he might have compelled tlie Plaintiff to quit at that time. 
His expression ** draft” of a lease is equally inconsistent. 
The existence of an agreement for a lease therefore appears 
from the declarations of Jones ; the terms are ascertained 
by parol evidence; and an act of part-performance is 
pj oved in the delivery of possession under a written autho- 

(«) 9 Vet, 275. ; anti see Idling v. Amitage, 12 Vet. 78 . 

rity 
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rity from Jones. From the date of Lord Jylesbun/s (a) case, 
it has been established that delivery of possession, as an act 
of part-performance, excludes the application of the statute 
of frauds {b) ; upon the principle that without referring the 
possession to the agreement, the party admitted into pos¬ 
session would be a trespasser (c); having no other title, 
his possession i%primd facie to be referred to the agreement, 
and it is not competent to the person by whom he was ad¬ 
mitted to take and to retain possession, to represent that 
possession as a trespass, [d) Possession taken of a farm is 
a strong act of part performance, the beneficial occupation 
of such property requiring considerable expenditure. An¬ 
other act of part-performance was the relinquishment of a 
part of the lands, and the continued occupation of the re¬ 
mainder at a reduced rent. 

The terms of the agreement are clearly ascertained, but 
after acts of part-performance, according to the doctrine of 
more than one case, the Court will not be prevented from ex¬ 
ecuting an agreement, by a difiiculty in ascertaining the 
terms, [e) Admitting that all the terms of this agreement 
are not ascertained in writing, the parol evidence supplies 
that defect; and it is settled that the terms of an agreement 
which has been in part performed may be proved partly in 
writing, and partly by parol. (/) It would indeed be most 
inconsistent were the Court, which admits parol evidence of 
the whole agreement, to reject it of a part, because the rest 
had been reduced into writing. 

(«) 2 Str. 785. The cases are collected by Mr. Sugden, Law of Ven¬ 
dors, p. 99. 

( 6 ) 29 Car. 2. C.5. (e) CUmn v. Coahe^ 1 Sdioahs^ Lejr. 4I. 

(d) Qregory v. MigheU^ 18 Vet. 535. 

(e) 5 Vin. Abr.p. 522. pi. 38. p. 525. pi. 40. 

(/) AUan V. Bowery 5 Bro. C. C. 148. See the cases collected by Mr. 
Sugden, Law of Vendors,^. 110 . et seq. 
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1818. 


Mobpkett 


V, 

Jones. 


Mr. IIar£, and Mr. Jc^eph Martin^ for the Defendant. 

The Plaintiff allies an agreement for a lease of certain 
lands during twenty-one years at a rent of 1501.; but the 
proof by which he endeavours to substantiate that alle¬ 
gation is defective. The written evidence is only of a 
tenancy, or a promise of a lease, without specification of 
terms; and he cannot, in violation of established principles, 
be permitted to introduce supplemental parol testimony. 
Whatever form the Plaintiff’s case assumes, whether that 
of a written agreement, to be aided by parol proof, or a 
parol agreement to be aided by written proof, it proceeds 
on a confusion of the rules of evidence. 


■» 

Possession was taken under the written authority, and it 
is too clear for argument, that parol evidence cannot be 
received to add terms not contained in the writing. The let¬ 
ters afford evidence not of an agreement but of a. promise: 
the proposal to abandon a part of the land, and the sub¬ 
sequent abandonment by the Plaintiff, are inconsistent with 
the existence of a valid ^reement. No circumstance con¬ 
firming the statement of the witness, the positive denial in 
the answer must prevail. 


Assuming the existence of a parol agreement, the Plain¬ 
tiff next contends that the possession taken by him was 
an act of part-performance. The' Court will not accede 
to a doctrine so unauthorized and so perilous; which 
would enable every tenant from year to year to give parol 
evidence of agreements, comprehending even the fee- 
simple of the lands. The principles on which that doc¬ 
trine is said to rest have no application to the present 
case. Possession here incurs no expense; and being justi¬ 
fied by the written authority, in the character of tenant 
from year to year, it could not be treated as a trespass. 
The dictum of I^rd Redesdede^ in Clitian v. CooJce{a), 

(a) 1 Schoales ^ Left. 41. 

is 
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is adverse to the Plaintiff’s argument, since it, impli¬ 
citly at least, limits the effect of possession, as an act of 
part-performance, to cases in which the person taking 
possession might, upon any other construction, be treated as 
a trespasser. In strictness, the act insisted on by the Plain¬ 
tiff is not the taking, but the continuance of possession. 

The surrender of one portion of lands held under a prior 
agreement, is not an act of part-performance of a new 
agreement for holding the rest. It would be most dan¬ 
gerous to establish that such partial relinquishment of 
possession, a transaction common between landlord and 
tenant, enables the tenant to give parol evidence of any 
alleged agreement relative to the lands. The Court will 
not extend those doctrines of very doubtful policy, by 
which the statute of frauds is to a great extent repealed. 

The Master of the Rolls. 

The first question is, whether, by any act of part-per¬ 
formance, this case is exempted from the operation of the 
statute of frauds, {a) In order to amount to part-perform¬ 
ance, an act must be unequivocally referrible to the agree¬ 
ment; and the ground on which courts of equity have 
allowed such acts to exclude the application of the statute, 
is fraud. A party who has permitted another to perform 
acts on the faith of an agreement, shall not insist that the 
agreement is bad, and that he is entitled to treat those 
acts as if it had never existed. That is the principle, but 
the acts must be referrible to the contract. Between land¬ 
lord and tenant, when the tenant is in possession at the 
date of the agreement, and only continues in possession, 
it is properly observed that in many cases that continu¬ 
ance amounts to nothing; but admission into possession 
having unequivocal reference to contract, has always been 
considered an act of part-performance. The acknow- 
leged possession of a stranger in the land of another is 
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(a) 29 Car. 2. c . 5 . 
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1818. not explicable except on the supposition of an agree- 
Morphett therefore constantly been received as evi- 

V. dence of an antecedent contract, and as sufficient to 

Jones. authorize an inquiry into the terms; the Court regard¬ 

ing what has been done as a consequence of contract 
or tenure. The fact of possession here is proved, and 
proved in writing, by the regular authority transmitted 
to Morphett the elder, to deliver possession to the Plaintiff, 
and it is beyond doubt, that possession was taken under 
some agreement. The existence of a contract is indeed 
admitted by the Defendant; and the single question is, 
what are its terms ? 

To a certain extent both parties are agreed; as to the 
feet of a contract, the quantity of land, the agency of 
Morphett the elder, repeated meetings relative to a treaty, 
and possession taken under some contract, either for a 
tenancy from year to year, or a future lease. The De¬ 
fendant alleges that the contract was not obligatory, the 
period for which the lease was to be granted not being 
specified; and that possession was taken on the understand¬ 
ing that the terms would be ascertained when the parties 
met. On the other hand it is said, and proved by Morphett 
the elder, who made the agreement, that it was not a mere 
promise of a lease, but included a specification what that 
lease was to be; to commence from Michaelmas-'day, 1809, 
at a rent to be fixed by Martin^ afterwards reduced by the 
parties to 400/., and for a period of twenty-one years. 
Supposing this representation correct, here are all the parts 
of a complete contract: the quantity of land, the parties, 
landlord and tenant, the rent, and the term; but it is said 
that this statement is denied by the Defendant, and he 
certainly swears positively, that the term was never fixed. 
The question is, whether the testimony of Morphett the 
cider is sufficiently corroborated; it being clear that the 
testimony of one witness, supported by collateral circum¬ 
stances, may prevail against the positive oath of a De¬ 
fendant. 
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fendant. I think that all that passed strongly confirms 
his statement of the case. The fact that the parties ascer¬ 
tained the quantum of rent is cogent presumptive evidence 
that they had ascertained the duration of the lease. In 
fixing a rent, the first question is, for what term is it 
payable, for one year or for many years ? Under a pro¬ 
mise of a lease it would be premature to fix the rent 
before the parties were agreed on the term. From the 
time when the rent was fixed to the year IS15, when 
notice to quit was given, nothing passed farther to ascer¬ 
tain the terms of the agreement; and the continual pay¬ 
ment of rent during that interval is a circumstance most 
improbable, on the supposition that those terms were still 
unascertained. 


1818. 


Mokphett 


V. 

Jones. 


It is said, that the written authority to take possession is 
an agreement in writing, and that the Court is not at liberty 
to resort to parol evidence of the terms. I cannot so con¬ 
sider that document. It is the consequence of an antece¬ 
dent agreement, not the agreement itself; and it must not 
escape attention, that it coincides in time with the parol 
agreement proved. The next act is the letter of MarcJi, 
1810, written five months after the contract, nothing 
having intervened to render the situation of the tenant 
more permanent. I cannot interpret that letter, as re- 
, ferring to a mere vague promise. Written in a style the 
reverse of imperative, expressly mentioning a lease, 
evidently supposing in the tenant a title to a term; to me 
it seems the letter of a landlord, bound by an equitable 
contract. It is then argued, that the relinquishment by the 
plaintiff of a large portion of the land repels the supposition 
of a right; but the transaction consisted not only in the 
surrender of seventy acres, out of 150, but in the reduction 
of r«Bt from 400/. to 150/, Is that no advantage to the 
tenant? Of 150 acres, which he held at a rent of 400/., he 
retains eighty at a rent of 150/. That might be a fair 
inducement to relinquish his right to the rest. With re- 

N 4 spect 
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1818. spect to the quantum of rent, the receipt is strong evidence 
M^phett 400/., not 450/.; no reason can be assigned for 

V. giving a receipt for a total of 400/. unless that sum was the 

JoN£s. rent. The letter of November^ 1810, is evidence still 

stronger. After the lapse of near a twelvemonth, nothing 
having passed to render the tenancy more fixed, the De¬ 
fendant not only addresses to the Plaintiff a request to re¬ 
linquish possession of the land, but offers a considerable 
sum, two years’ rent, as a satisfaction of some supposed 
right. It is said, that the Defendant, being a man of strict 
honor, might desire to purchase a release from his promise; 
he might so: but in March^ 1815, when the Plaintiff had 
the same claim on his honor, he sold the estate, and gave 
him notice to quit. Had this obligation of honor, still 
remaining unsatisfied, lost in 1815 the authority which it 
possessed in 1810? At that time his urgent application had 
received a refusal well calculated to provoke the assertion 
of whatever right he possessed. The acquiescence of a 
disappointed man affords strong evidence of a contract. 
The testimony of Morphett is corroborated by the trans¬ 
action which Morns proves; and on the whole, I think the 
circumstances abundantly sufficient to confirm the state¬ 
ment of the witness; and that the Plaintiff has established 
a parol agreement in part performed. The first agreement 
being once fiked, such as equity will enforce, the second 
only reduces the quantity of land, and of rent, leaving the 
<Qifiginal good as to the residue. 

Specific performance decreed with costs. 


His Honor dotli order and decree, that the agree¬ 
ments, so far as the former is not altered by the latter, be 
specifically performed and carried into execution; and it is 
ordered, that the Defendants do execute to the Plaintiff a 
proper lease accordingly; and it is ordered, that the De- 
lendant, J. G. Jones, do pay to the Plaintiff the costs of 
this suit to the present time, including the costs of this 
decree,” &c. Beg. Lib. B. 1817. fol. 857. 
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The Honorable ROBERT CURZON and HARRIET Feb. s. 
ANNE his Wife, - - - Plaintiffs ; 

AND 

The Right Honorable CECIL BARON DE LA 
ZOUCH and Dame HARRIET ANNE his Wife, 
THOMAS RHOADES and JOS. ROSE, 

DfiTENDANTS. 


IHE Defendant Thomas Rhoades having obtained two 
orders for time to plead, answer, or demur, not demur¬ 
ring alone, which had expired, was taken under an attach¬ 
ment issued against him for not answering on the 13th of 
Nofvember, 1%17» and on the 27th of that month filed a de¬ 
murrer and answer. On the 6th of December the Vice 
Cliancellor ordered the demurrer and answer to be taken off 
the file. On the 24th of December the Lord Chancellor 
ordered the Six-clerk to restore the demurrer and answer 
to the file, with liberty to the Plaintiflfe to make such 
application as they should be advised concerning the 
same, {a) The Plaintiffs now moved that the demurrer 


A demurrer 
and answer 
filed by a De¬ 
fendant at¬ 
tached for 
want of an 
answer, after 
orders for 
time to plead, 
answer, or de¬ 
mur, not de¬ 
murring alone, 
ordered to be 
taken off the 
file. 


and answer might be taken off the file. 


Mr. Bell, 


{a) In explanation of the proceedings in this cause which, on 
.the first view, seem scarcely consistent, the following account of 
them is subjoined from the Registrar’s book. 

Vice Chancellor, Friday, 5th December, 1817. Upon 
motion, &c. by Mr. Pepys, of counsel for the Plaintiffs, it was 
alleged that the Defendant Thomas Rhoades, on the 10th day 
of June last, obtained an order for six weeks time to plead, an¬ 
swer, or demur (not demumng only), to the Plaintiffs bill, and 
a commission to take the same, with the usual directions, afid 
that the said Defendant, on the 28th day of July, obtained an¬ 
other order for a montli’s further time to plead, answer, or de¬ 
mur (not demurring only), but that order was to be peremptory; 
that the said Defendant not answering within the time thereby 
limited, the Plaintiffs, on the 13th day of No'oember last, caused 
an attachment to be issued out of this Court against the said 

Defendant 
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1818 . Mr. Bell, and Mr. Pep^s, for the motion. 

'^CoBzoN It been repeatedly decided tliat a Defendant who 

^ *’• has obtained an order for time to answer only, cannot file 

De la Zovch. 

an 


Defendant for want of his answer, returnable, &c. and a cepi 
corpus has been returned thereon ; but on the 27tb day of the 
same month of November^ the said Defendant filed a demurrer 
and answer, which the Plaintiffs are advised is irregular; it was 
therefore prayed that the said demurrer and answer may be 
taken off the file for irregularity, with costs to be taxed, &c. 

Whereupon, and upon hearing Mr. WUbraham^ of counsel for 
the said Defendant T. Rhoades, this Court doth order, that the 
said demurrer and answer be taken off the file of this Court for 
irregularity, and that the Defendant T. Rhoades do pay to the 
Plaintiffs their costs occasioned by filing the said^demurrer and 
answer, and of this application, to be taxed, &c. Reg. Lib. 

A. 1817.fol.81. 

24th Dec. 1817. Upon opening of the matter, &c. to the Lord 
High Chancellor, &c. by Sir Samuel RomiUy and Mr. W^Ubra- 
ham, of counsel for the Defendant Thomas Rhoades, it was al¬ 
leged that by an Order made in this cause, bearing date the 
Sth day of December, 1817, it was ordered that the demurrer 
and answer filed in this cause by the Defendant T. Rhoades to 
the Plaintiffs’ bill should be taken off the file, and by another 
order made in this cause bearing date the said 5th day of De¬ 
cember, 1817, stating that an attachment having been issued 
against the Defendant T. Rhoades for not answering the Plain¬ 
tiffs’ bill directed to the sheriff of Sussex, he had returned a cepi 
corpus thereon, it was thereupon ordered that the messenger 
attending this Court should apprehend the said Defendant, and 
bring him to the bar of this Court to answer his contempt, 
whereupon such further order should be made as should be 
just; that it appearing by the afiidavit of L. H, agent in this 
cause to the Defendant T. Rhoades, that the demurrer and an¬ 
swer of the said Defendant T. Rhoades was sworn and filed on 
the 27th day of November Itist, and that so soon as the same had 
been sworn the said L. H. went to the office of Messrs. Zm and 

B. , the Plaintiffs’ solicitors, and saw and informed the said Mr. 
L. thereof, and very soon afterward, on the same day, happen, 
ing to be in the Six-clerks’ office at the seat of Mr. J,, the said 

14 * Mr./.. 
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an answer and demurrer, KenricJc v. Clayton (o), Taylor v. 
Milner (i), Mann v. King (c), nor even obtain an order for 


1818. 

CuazoK 


(a) 2 Bro. C. C. 214. 2 IHcA. 685. (5) 10 Fw. 444. 

(c) 18 297. md see Dyson y. Benson, Coop, 110. Bruce y, Allen, 

1 Madd, 556. 


V. 

Be la Zouch. 


time 


Mr. L. came there, and in the hearing of the said L. H. be¬ 
spoke an office-copy of the said demurrer and answer of the 
said Mr. J., and believes that such office-copy was according!}* 
made for, and delivered to, the said Messrs. L. and B .; that in 
the bill of costs of the said Messrs. L. and B., carried into 
Master Thompsons office, pursuant to the order made in this 
cause for taking the said demurrer and answer off the file, the 
first charge in the said bill is a sum of 2l. 7s. lOd. as paid for 
office-copy ofi the said demurrer and answer, which charge was, 
on the taxation of the said costs, claimed by, and allowed to, 
the said Messrs. L. and B. accordingly; that although the 
Plaintiffs’ notice of motion for the taking the said demurrer and 
answer off the file was given for the 5th day of December in¬ 
stant, yet his Honor the Vice Chancellor did not decide thereon 
for several days afterwards, nor did the said L. H. hear of his 
Honor’s decision on the said motion until the 11th day of the 
said month of December; and upon hearing thereof the said L. 
H. called the same day at the office of the said Messrs. L. and 
i?., to have seen the said Mr. L. who attends to this cause on 
the part of the Plaintiff, to have requested him not to make 
any adverse motion or take any hostile proceedings against the 
.said Defendant T. Rhoades, as the same were quite unnecessary, 
he the said L. H. being about to write to him to come to London 
forthwith to put in his answer in lieu of the said demurrer and 
answer; but the said L. H. was informed at the said office of 
the said Messrs. L. and B., that the said Mr. L. was not within, 
nor did the said L. H. see him on the said 11th day of Decem¬ 
ber as he wished to have done, and therefore he the said L. jfiT. 
called upon him again on the following day, but he was not 
then wi^in; however the smd L. H. in his search met with the 
said Mr. L, in Lincoln's Inn Hall, when the said L, H, made 
to him the request which he intended to have made on the pre¬ 
ceding day as above mentioned, and the said Mr. L. in answer 
stated to the said L. H,, that an order of this Court had al¬ 
ready been put into the hands of Mr. P. the messenger for the 

apprehension 
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time to plead, answer, or demur, not demurring {a) alone. 
Can a Defendant against whom ptocess of contempt for 

(o) Penn v. Lord Bdtfimore, 1 Bich. 27S. 

* not 


{^prehension of the said Defendant T. which information 

the said Z,. H. for some time hesitated to credit, imagining that 
the said Mr. L. was only in jest, and conceiving it hardly pos¬ 
sible for the motion to have been made, and the order drawn up 
subsequently to the said decision of his Honor the Vice Chan¬ 
cellor ; however the said Mr. L. gave the said L. H. to under¬ 
stand that such was the case, and the said X. H. then remon. 
strated with Mr. X. on so harsh and unnecessary a proceeding, 
and entreated him to stop the execution of the order, and to 
give the said X. H. a note to the messenger to that effect, 
which the said Mr. X. declined doing, but he subsequently 
consented to accompany the said X. H. to the said messenger, 
and having afterwards met with Mr. P. the messenger in the 
street, he informed the said Mr. X. and the said X. H. that his 
deputy bad gone to Chichester on the evening of the 11 th by 
the mail to bring up the said Defendant, and the said X. H. 
then again complained of the hardship of the proceeding, and 
the said Mr. P. excused himself by pleading his duty, and hav¬ 
ing acted according to the instructions of the said Messrs. X. 
and B-i and he offered to write a note to his deputy to discharge 
the said Defendant T. Ithoades out of his custody, on the said 
X. H. undertaking for his appearance, and agreeing to consider 
the said Defendant in his the said X. H.’s custody, provided 
the said Mr. X. would consent to his so doing, and the said Mr. 
X. did therc^on write a note to the said Mr. P. signifying such 
consent, as tne saidX. H. understood, and the said Mr.P. then 
wrote such note as he had before offered to do, and his said de¬ 
puty on the Monday following put the order and the w'arrant 
into the hands of the said X. i/., and told the said X. H. that 
he must consider the said Defendant in his custody; and that 
the said X. H. discovered that the said order for the arrest of 
the said Defendant was dated on the said 5th day of December 
instant, and that the said X. if. had never any intimation what¬ 
ever of any intention to move for a messenger against the said 
B'efeiidant, nor did he know of such a step having been taken 
until he saw the said Mr. X. on the said 12th day of December^ 
and saith he has been informed and believes, that the said de- 

13 * murrer 
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not answering has issued, be in a better situation ? The 
general rule is, that a party in contempt cannot demur; 
the Defendant must prove that that rule applies only to a 
dei]|urrer to the whole bill. In Newton v. Dent (a), Lord 
Hardwicke discharged a plea filed by a Defendant attached 
for not answering : afortiori his demurrer, which in con¬ 
tradistinction to a plea or answer is always considered as 


1818 . 

Cdazon 


V. 

De la Zooch. 


(a) 1 Dick. 234. 


murrer and answer were not taken off the file of this Court until 
the same 11th day of Decemier / it was therefore prayed that 
the order made in this cause dated the 5th day of December in¬ 
stant, authorising the demurrer and answer filed in this cause 
by the Defendant T. Rhoadea to he taken off the file, and also 
the order made in this cause also dated the 5th day of December 
instant, whereby it was ordered that the messenger attending 
this Court should apprehend the said Defendant T. Rhoades, 
and bring him to the bar of this Court to answer an alleged 
contempt for not answering the said Plaintiffs’ bill, may be re¬ 
spectively discharged, and that the said demurrer and answer, 
if taken off the file, pursuant to the said first-mentioned order, 
may be restored, or that the said Defendant may have a further 
reasonable time to plead, answer, or demur to the said Plaintiflfe’ 
bill, not demurring alone, and may be discharged out of the 
custody of the messenger of this Court: Whereupon, and upon 
hearing Mr. Pepys, of counsel for tlie Plaintiffe, and the said 
orders of the 5th day of December instant, the said affidavit of 
’ L. H., an affidavit of J.L,, and an affidavit of J. //., his Lord- 
ship doth order, that the order for a messenger of the 5th day 
of December be discharged, and that the said Defendant T. 
Rhoad&i be discharged dut of custody; and it is ordered that 
the Six-clerk do restore the said demurrer and answer to the 
file, and the Plaintiffs are to be at liberty to majke such appli¬ 
cation to this Court concerning the same as they may be ad¬ 
vised ; and it is ordered that the Plaintiffs do pay the costs of, 
and incidental to, the said order of the 5th day of December for 
a messenger, and of this aplication, to be taxed, &c., and the 
Defendant T, Rhoades is not to be subject to any costs of, or 
relating to, the said messenger, or of the said order for taking 
the said demurrer and answer off the file. Reg. Lib. A. 1817. 
fol. 169. 

dilatory 


A Defendant 
having filed an 
answer and de¬ 
murrer after a 
cepi corpus re¬ 
turned on an 
attacliineut for 
not answering, 
an order for a 
messenger ob- 
tainetl l>efore 
the demurrer 
and answer (of 
wliieli the 
Plaintifi's had 
bespohen .an 
olfiee-copy) had 
been taken ufi' 
the file, dis¬ 
charged with 
costs. 
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a dilatory (a), is irregular. A Defendant under an attach¬ 
ment cannoty without answering) satisfy the words of the 
writ, the endorsement is « by the Court for not answering;” 
and Chief Baron Gilbert says, “ the form of the attachnient 
being ad respondendtm de coniemptu per ipsmi nobis iUatwn, 
et ad faciendum tdierius et recipiendum quad dkta curia con- 
sideraveriti he must answer as well as clear his contempts at 
the same time, {b) The expressions of Lord Hardwicke in 
Dupont V. Ward (c) imply that the Defendant, who had 
been attached for not answering, would not have been dis¬ 
charged without an answer. In a very recent case (d), the 
present Vice Chancellor has decided that after an attachment 
for want of answer, the Defendant cannot have a special 
commission to take his plea, answer, or demurrer. 

The irregularity being clear, the only question is whe¬ 
ther the demurrer should be expunged, or the whole writ¬ 
ing taken off the file ? The latter is the correct course, 
because the writing being contrary to the rule of practice 
is a nullity, and because by the expunction of the demur¬ 
rer, an answer would remain purporting to be an answer to 
part of the bill. 

The act of the Plaintiff in taking an ofiice-copy is not a 
waiver of the objection, but the only mode by which the 
Court can be informed whether the writing is an answer or 
a demurrer. 

Sir Samuel BxmiUy and Mr. Wilbraham against the 
motion. 

No decision has been cited that a Defendant attached for 
not answering after having obtained orders for time to 
plead, answer, or demur, not demurring only, is not enti¬ 
tled to file an answer and demurrer. Cases in which orders 

. \ 

(a) East India Company v. Campbell, 1 Ves. S46. 

(b) For, Rom. 72. (c) I Dkk. 1 .>5. 

(<f) Broughton v« Jones, 5 Madd. 42. 

I'ov 
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fur time to answer only have been obtained are not anak>- 1818 . 
gous to the present; by that proceding the Defendant sub- ^'cvh^ 

mlts to answer, and precludes himself from the privilege of v. 
demurring. It is not competent to him afterwards to en- ^ Zobcii 
large the terms of the indulgence which he has sought; the 
subsequent orders must be conformable to the preceding, (a) 

Nekton V. Deid , the only case similar to this, proves, too 
much; for it will not now be disputed that the Defendant 
might have filed a plea to the whole bill, {b) The meaning 
of the rule that a Defendant attached for not answering 
must answer, is that he must not evade answering by a de¬ 
murrer merely for delay; and that rule is not infringed by 
a Defendant who having answered every part of the bill 
which he is bound to answer, demurs to the rest. An an¬ 
swer and demurrer form a substantial defence, as distin¬ 
guished from a demurrer alone; a distinction recognized 
by the Court in the form of orders for time. It is not dis¬ 
puted that by his answer the Defendant might in effect 
have demurred, submitting that he was not bound to an¬ 
swer those parts to which he now demurs. To that answer 
exceptions might have been taken; and the Court would 
then have determined on exceptions the points which it is 
now solicited to determine on demurrer. Such is the 
importance of the question which the Plaintiffs agitate; 
whether the Defendant must use the form of answer or 
demurrer, to protect himself from giving an answer to in¬ 
terrogatories which require none; for it cannot be pre¬ 
tended that a Defendant, by the circumstance of being in 
contempt, is bound to answer interrogatories impertinent, 
or tending to subject him to a penalty. I defy the 
Plaintiffs to state a distinction in principle between the 
situation of two Defendants not having answered, of whom 

(a) Mam v. King, is Ve$. 297. 

(ft) Anon., 2 P. Wms. 4&4. Roberts v. Hartley, 1 Bro. C. C. 56. 

2 Hick. S54., and see s P, Wms, 81. In Hloyd v. Gunter, 1 Vem, 275. 
the plea was filed after attachment with proclamation, and under n 
commission to take the answer only. 


t.'iip 
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one obtains an order for tunc to ple^» answer, or demur, 
not demurring alone^ mid the other becomes the object of an 
attachment. The Court allows time to answer and demur, 
and the party clearing his contempt may use the same diy 
fence as if he had obtained an order for time. 


Mr. Bell in reply. 

The question of practice is highly important. If a de¬ 
murrer to part of a bill may be filed after an attachment, 
additional means of delay will be afforded to litigious De¬ 
fendants. Dishonest executors, seeking to retain money in 
their hands, in addition to the established course of an at¬ 
tachment for not answei'ing, followed by an insufficient 
answer, will be entitled to interpose a demurrer; and a new 
dilatory will be added to the records of the Court. If the 
Biefendant may file a demurrer and answer after an attach^ 
metd: for not answering, why not in the last stage of tlie 
process of contempt? 

The Loud dlyAiscELLOK. 

In many cases practice ^ves a constBuction to the term 
answer. If of the interrogatories in the bill^ some require an 
answer, while others tend to erkoinate ffie Defendant, is it 
not clear that he might by answer insist on not answering 
the latter .interrogatories ? Suppose the case of a bill in 
which there was not one question that the Defendant oould 
answer without subjecting himself to a penalty. 

Mr. Bell, 

The Defendant must protect himself by answer, submit¬ 
ting that he is not bound to answer farther. If this de¬ 
murrer is overruled, can we resume the process where we 
left it, as in the instance of an insufficient answer ? That 
uncertainty shows the novelty of the attempt. 

The Lord Chancellor. 

The regular course, no perstm in Court knowing tlie 
practice, would be to direct the Master to certify what it 

is; 
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is; but thinking that that step wbdMnot advimce U8 nearer 
to the 'end^ l<wiM take time ^ OonstdO^ration in to 
settle this qnet^iot^ and'-those wbkh'havhbeeh rai^M in the' 
course of the argument. 


1818. 

'™*V ’ 

€vaZON 


V. 

Ds tA 2k»oca. 


The Lord Chancellor. . i. , ' 

Tkfc application jn this caso Vas to take the answer and 
demurl^r off the file; and I have given a great deal of con¬ 
sideration to the question. An answer and demurrer hav¬ 
ing been filed, there is an answer; and it has been the opi¬ 
nion of some of iny* predecessors that the proper course is 
to overrule the demurrer and let die answer stand; on con¬ 
sideration I think otherwise, becaiise by overruling the 
demurrer ytm admit tlrat it was regularly filed. I am of 
opinion, iherctbrc, that the. order of the Vice Chancellor 
was right, and that both tfio demurrer and answer must be 
taken off'the file, (a) 

On 

i, 

# 

(«) In Taylor V. Miltwr, 10 IW. 444. it seems to ftavc been consi¬ 
dered that the demurrer being coupled with an answer, could not be 
taken off the file; a proceeding not permitted by the modern practice 
on the amendment of answers. See Edwards v. M^Leay^ 2 Ves, Beam. 
256. and the references in note (a), p. £57.; to which may be added 
JV^ife V. O(tdhold, 1 Madd. 269. By one of Lord Clarendon's orders, , 
(copied from an article in the Orders of the Lords Commissioners, pub¬ 
lished in 1649, Beames, Orders, App. p. 496, 497.), after a contempt 
duly prosecuted to an attachment vnth proclamation returned^ no com¬ 
mission to answer shall be made, nor any plea or demurrer admitted, 
but upon motion in court, and affidavit made of the party’s inability to 
travel, or other good matter to satisfy the Court touching that delay. 
(Orders in Chancery, Ed. Beames, p. 178.; and see the references in 
n. 51.) “ The reason why upon the first contempt on the attachment, 
they allow a commission to issue, or a plea or demurrer to be put in, 
is, because it does not appear to be an affected delay, and therefore, 
upon tendering the costs of the attachment, the Defendant may take 
his commission, and, upon like tender, the plea and demurrer are to be 
received. But if there regularly issues an attachment with proclam¬ 
ation, the Defendant cannot of course purge his contempt by a mere 
tender, but he must apply to the Court, to show that his plea and de¬ 
murrer are proper, and to exhibit a proper excuse for his delay, that 
the Court may see that there is no farther likelihood of delay by the 

VoL.I. O plea 
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On the motion of Sur Samuel BxmU^y a month^a thne to 
answer was given to the Defendant Bhoades. (a) 


Jt/h/ 30. «« His Lordship doth order that the said demurrer and 

answer be taken off the hle» and it is ordered that the De¬ 
fendant T, BAoades do have month’s time to ansWer the 
Plaintiffs’ bill, and it is ordered that the said DefaififiHit do 
pay unto the Plaintiffs the costs of this applicadon to be 
taxed, &c.” Reg. Lib. A. 1817. fol. 1689. 


After a demur¬ 
rer overruled 
time to answer 
can Ob obtained 
only on a spe¬ 
cial applioadon. 


«• 


plea or demurrer put in, or by the commission to answer granted.” 
(Gilb. JFor. Rom.p.'ri.) In the present case, this distinction between 
the two species of attachment was not indsted on. It is clearly settled 
that a mere denial of combination by answer does not satisfy the under¬ 
taking not to demur alone. Lamdowny. Elderton, 8 Ves. 526. Lee v. 
PascOt 1 Bro. C. C. 78. Stephentony. Gardiner, 2 P, Wms, 286. AUomep- 

Geueral v. -, 4 Ft«. 442. C/t, W.a. Mitf. Plead, ip. 171., and cases 

cited in note (r). A demurrer may be filed at any time before process 
of contempt has been issued, or an order for time obtained, though the 
period for answering is expired; Eeut India. Company v. Henchman, 
3 Bro. C. C.5’12, Sowerhy v. Warder, 2' Cox, 268.; but not, as it seems, 
after an injunction issued upon a dedimtu potestatem to take the De¬ 
fendant’s answer. Edmonds v. Semry, S Mer. 304. 

(a) In Griffith v. Wood, 'I Ves. ^ Beam. 541., after a demurrer over¬ 
ruled, an order for a month’s time to plead or answer was made on mo* 
tion of course; but in Jones v. Saxhy, Lincoln’s Inn Hall, 12th Dec. 
1814, two of the Defendants, after a demurrer overruled, having ob¬ 
tained fin order of course, by petition to the Master of the Rolls, for six 
weeks time to plead, answer, or demur, not demurring alone, the Lord 
Chancellor, on the motion of Mr. Combe, discharged the order for irre¬ 
gularity, stating his clear opinion, that after a demurrer overruled time 
to answer can be obtained only on a special application. Reg. Lib. A. 
1814,fol,9». 
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qaestton in this case afiHse^oii tha mll of William Bequest of 
hiUj dated the 5th oi Atm^ 1811. “ As for and 


jtRH, dated the Bth oiAv^usi 1811. “ As for and thctes- 

conoerning all ray worldly al|^8 and dSeetSy I dispose of tator’s son by 

as folbws: I give and bequeath unto my son William ^age, (^iTse- 

mu diOOOl. stock in the ^percent, consols, and reduced,, wife^ and 

free from all deductions whatever, and what tnay be short being living,) 

of that amount in those funds at ray decease, to be made up interest to 

* be appropri- 

out of my other effects, within the space of one year after, otcd to his 
and the interest arising therefrom to be appropriated to his 
maintenance and support, under the direction of his trustees rection of 
herein named.” The testator thdn appointed two persons attuned 24 ^* 
trustees of his son till he attained the age of twenty-four and of the re¬ 
years ; and after bequeathing to his son his watch and a testator’s per- 

book-case, and to his wife 300^. and some furniture, and to estate, 

vtuG interest 

his sister Ann Parley 501., proceeded in the fejlowing beings given to 
words. “ I farther will and direct that my lease, stock, during 

•f ^ ’ her widow- 

and Utensils ip trade, with my other property and effects hood, after 

not herein disposed of, shall be sold, either by public or 

private sale as my executors may think best, as soon as “unto any 

possible, but not exceeding one year after my decease; |nd^ ' 

the monies arising therefrom to be immeditiitely vested in ®y 

the funds, and the interest thereon I give and beqil^th equally di- 

unto my wife Betsey for and during her natural life^ pro- at'^at-'^ 

vided she remains a widow; and after her decease or tain the age 

marrying, I give and bequeath the said stock and interest , 

arising from the residue and remainder of my estate and of my chil- 

effects, unto any child or children I may have by my wife sesTvvhans' 

Betsey, for to be equally divided between them that attain here be- 

* queathed to 

the other, but 

bhould not either of my children attain the age of 2f years, or live to possess what is here 
bequeathed to them, I then bequeath’* to the children of the testator’s’sister the 3t)w4 
stock; the son by the second marriage dyingdn^e life of the testator, and there being 
no other issue of that mamage; W. is cntitled.lu the stock and to the residue. 


the 
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the age of twenty-one years, the suryiVar of my dlildren to 
pos^s what is here bequeathed to die other ,* hat sbcmld 
not either of my children attain the age of tweiity-one y^rs, 
or live to poi^pss what is hews bequeathed to them, I then 
further will and bequeath unto the children of my aforesaid 
sister Ann Pashle^ wido^, * hfr late husband J^bert 
Pashley, the 3000/. stock in |^|je ^per cent, consols, and re¬ 
duced, left to my son Willi^ lih their attaining the age of 
twenty-one years, equally divided between the survivors of 
them, share and share alike, the interest <m Which my said 
sister Ann Pashley may receive during the term of her na¬ 
tural life, if she remains a widow, and r^uire it, without 
being liable to be called tp account as to the disposal of the 
same." 


The testator appointed bis wife executrix and Thomas 
Smith and James WiUiamsm executors. 

At the date of his will the testator had two children; 
the Plaintiff his only son by a former wife, and by his se¬ 
cond wife, a son who died in infancy during the testator’s 
life. . 

The tesstator died in the year 1813, leaving his wife sur¬ 
viving, and the Plaintiff his only child. On the 30th of 
^pteitiber 1815 the widow died, and the Plaintiff, having in 
Jviy 1815 attained the age of 24 years, in November follow¬ 
ing, filed the present bill, praying a transfer of the 3000/. 
Zper cent, reduced annuities; a declaration that on the death 
of the widow, he became entitled to the residue of the testa¬ 
tor’s personal estate not specifically bequeathed, and the 
consequential accounts. 


Mr. Bell Etod Mx, Garratt supported the claims of the 
Plaintiff for reas,^ folly stated in the judgment. 


Mr. Cooket 
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" Mr. Cooke^ ^ Mr«i. jPis«A% jtod to- chiWrefi.-' < 

The sum df SOOO^. slock ii’ expreisly hfeque^h^ td the 
children of Mrs. PaMey^ on faifnre of issue by the second 
marriage attaining 21 j the residua^ bequest lapsing in 
that event, ihe testator Cmisiderod the shai^^ of the resyue 
to which his eldest s<hi would hecom^' ehtitlea, a sufficient 


provision. The resMUe is given to trie children of the 
second marriage onl^^, and m ifailiire of^uch children de¬ 
volves as undisposed of to the next of kin. The claim of 
the executors is ekcluded the express intention of the tes¬ 
tator to dispose Of the ti^hole of his property, Bennet v. 
Batchelor' (0), Mince v. Mmce. {b) 


1^181 

Hiiii 

V. 

SmithJ 


Mr. Hart and Mr. Roupel for the executors ; Mr. Pem¬ 
berton for the representatives of the widow. 

The residue is not only undisposed of, but the testator 
has expressed no intention to dispose of it, except in an 
event which has not occurred, yhe cases cited, therefore, 
are inapplicable, and the legal right of the executors must 
prevail. * 

Th^ reply was stpppctl'^by th^^^urt* 

The Master of the Rolls. 

» 

This will, however inaccurate, sufficiently discloses the 
testator’s intention. Having a son by his drst wife, and 
another living by his second, it was natural that he shpuld 
provide for both branches of his own family in preference 
to more distant relations. The sisjter Mrs. Pashley and her 
children contend, that in the event pf his leaving no children 
by his second wife who should attain twenty-one, the pro¬ 
vision for liis son by his first wife was to be devested ,* 
is not a reasonable intention, and it is inferred upon the 
harsh construction, that he calculated on the portion which 
the son as one of the next of kin would take in the residue 


(a) 3 Bro. C.C.2S. i Ves.jun.63. {b) X8 Ves.348. 

O s 


as 
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SB a compensation, . It is not to be believed that he Qieant 
to leave his son to this implied provision, under a clause ao 
ambiguous as to raise a claim of title in the executors. 
The probability is that he would first make provision for 
his own children, and that the collateral branch was to 
take only in the event of their not Uyipg to eryoy it. Are 
not the words competent to eiiect that intention ? They 
arc clearly suffici^t tp embrace all his children, Tlie 
survivor of my children.” The son of the second wife hav¬ 
ing died under twenty-one, the PiaintifF sustains the cha¬ 
racter of survivor, I thinkj though the intention is not 
accurately expressed, that the testator meant to speak of 
his family by his second wife as a class of claimants, by dis¬ 
tinction from the issue o% his first wife; and that the term 
survivor refers to a survivorship between those two classes. 
Contemplating the death of his eldest son on the one hand, 
and a failure of issue by his second wife on the other, he 
designed that the family which survived, should succeed to 
the fund originally provided for the family which failed ; 
and a doubt might have arisen in the event of a plurality 
of children by the*second wife, and one survivinjg,^ It is 
difficult to maintain thatllie words “ my cbildren”?in the 
clause of survivorship, refer to objects different from those 
denoted by the same words in the succeeding clause; and 
it is impossible to doubt that in that branch of the contin¬ 
gency, he meant to include all his children, his eldest son 
as well as the offspring of his second wife. “ Should not 
cither of my children attain twenty-one or live to possess 
■what is here bequeathed to them.” It is true the former 
expression is not correctly applicable to the eldest son, who 
was not to take till he attained twenty-four; but the suc- 
■^ceeding express bequest of the 3000/. given to liim proves 
conclusively that the testator was then disposing of funds, 
and referring to events, in which he was interested; and 
the latter alternative phrase seems intended to advert to the 
clause postponing payment to him til) the age of twenty- 
four. By the words “ my children,” then, he must be 

under- 



CASES IN CHANCERY. 


199 


understood to include uU his children, and the eldest son is 
therefore, within the terms of the clause, the survivor. By 
that construction a meaning is given to the whole will; the 
intention of the testator wlus, having bequeathed legacies 
to each class of his dee^cendants, that the survivor should 
take the whole, in jpreference to collaterals. That inten¬ 
tion is natural; the terms of the dause are sufficient to 
express it, and I find nothing contradictory in the context. 
I am of opinion, therefore, that in the actual event, the sur¬ 
viving son is entitled to the residue bequeathed in the first 
instance to the other brandi, as well as to the sum ex¬ 
pressly given to him. 


1818. 


Hiex. 


V. 

Smith. 


“ Declare that the Plaintifi'is entitled to the 3000/. re¬ 
duced annuities standing in the name of the said testator; 
and the Defendants Thomas Smith and James Williamson 
by their answer admitting assets, his Honor doth order 
and decree that they do transfer the said 8000/. reduced 
annuities to the Flaintiffi, and doth declare that in the 
events ^ich have happened, the Plaintiff became, on the 
dGBtH «f Betsey the widow of the testator, entitled to the 
residue of the testator’s personal estate.” Rw. Lib. A. 1817. 
fol. 817. 


GITTINS.. STEEIA 

JTN preparing the minutes of the< decree on the aj^eal in On refunding 

this case (a), a question arose whether in refunding so 

much of the legacy of 7000 /. as had been paid out of the roneous con- 

struction of a 
will, a legatee 

entttled to othSr funds making interest in the hands of the Court, is to be charged 
with interest; not a l^atee who has no further concern in the estate. 

(a) Reported, atUe, p, 24. 

O 4 


per- 
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1818. 

Gittins 


V. 

SlKiLE. 


personal estate^ the legatees of that sum who were also re¬ 
siduary legatees, should be charged with interest. 

Mr. Mr. Oioew, Mr. Hornet and Mr. Trfmir, for 
different parties, opposed the charge of interest The pay¬ 
ment was made bona-fide. Interest is n^ver charged except 
on contract or breach of trust, not for mere delay of pay¬ 
ment, IVulkn V. Bayhy, («) 


Mr. IVetherell in support of the charge. The parties 
who have been prejudiced, are entitled to an indemnity from 
those who have profited, by the erroneous payment; and 
the Court is enabled to satisfy their Just claims, from the 
residuary fund in its possession, a portion ol which is the 
property of the overpaid legatees. 


The Lord Chancellor. 

Where the fund out of which the legacy ought to have 
been paid is in the hands of the Court making interest, 
unquestionably interest is due, Jf a legacy has been erro¬ 
neously paid to a legatee who has no farther jirop^'ty in 
the estate, in recalling that payment I apprch>.nd tbi|^ the 
rule of the Court is not to charge interest; but if the le¬ 
gatee is entitled to another fund making ini crest ni the 
hands of the Court, justice must be done out of his share. 


The order directed payment t>f interest at the late ol 
A per cent. Regi Lib. A. 1817. fol. 1689. 


(rt) 2 Bos.^PuM. 219. mtCf Bell v. )o. 
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MOHUN,?;. MOHUN. 

JOHN MOHUN, being possessed of real and personal 
estates, made his will, signed with his mark, and at¬ 
tested three witnesses, in the following words: — “ I 
“ John Mohun of the town of CornJ'wth^ do make this my 
“ last will and testament. I leave and bequeath to all my 
“ grandchildren, and share and share alike. As witness my 
“ and seal this 14th day of April 1814.” On 

the same day, the testator made the following codicil with¬ 
out date, but attested by three witnesses: — “ And larther 
“ I appoint Thomas Hasfwell and Thomas^ Eggleston my 
*• trustees for all my grandchildren and nieces ; as witness 
« my hand.” 

On the day following the date of the will, the testator 
died leaving nine grandchildren ; and administration of his 
persoMtiK estate was granted, with the will and codicil 
anneal. 

The bill filed by some of the grandchildren, alleging, 
that the effect of the will and codicil was to devise and be- 
■queath all the* tcstiitor’s real and personal estates intrust 
for his grandchildren, in equal shares, charged that the 
testator intended to leave all his estates to his grand¬ 
children, and that he*%) directed his will to be made; but 
that the j)crson w'ho wrote the will, by mistake or accident, 
transposed the words “ all to,” and wrote “ to all my 
“ grandchililren,” instead of “ all to my grandchildren.” 
The bill prayed that the will and codicil might be esta¬ 
blished, and the rights of the parties ascertained; an ac¬ 
count of rents and profits, and a receiver. 

Thomas Eggleston, who wrote the will, deposed that the 

testator 


1818. 


Rotts. 

March 6. 

Testamentary 
papers in this 
form : — "I 
leave and be¬ 
queath to all 
ni;j grandchild¬ 
ren, and share 
and share 
alikeand 
“ further, I 
appoint T, H. 
and T. E. my 
trustees for all 
iny grand¬ 
children and 
niecesare 
void for un¬ 
certainty, and 
pass no inter¬ 
est in the resil 
estate. 

Persons no¬ 
minated trus¬ 
tees by an in¬ 
strument 
which, being 
void, passes no 
trust fund, not 
allowed costs, 
as between so¬ 
licitor and 
client. 
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1818. 

MoHtIN 


V. 

MohuN. 


testator directed him “ to make the grandchildren all alike 
that after he had written the will, in which he bad inserted 
the words grand-nephews and nieces, he read it to the tes¬ 
tator, who remarked “ that is wrong; it is grandchildren 
upon which the witness altered the words grand-nephews 
and nieces to grandchildren, ;and again read the will to the 
testator, who said ‘‘that will do that the witness afterwards 
recollecting that all the grandchildren were infants, sug¬ 
gested the propriety of appointing trustees; and at the tes¬ 
tator’s request drew the codicil, naming Haswell and him¬ 
self for that purpose. 


Mr. Bell and Mr. Mascall for the plaintiffs; Mr. Kmpel 
and Mr. Harrison for the other grandchildren; and Mr. 
Dowdeswell for the nieces. 

The question is whether the testamentary intention, which 
indisputably existed in the testator, is sufficiently expressed 
bv these instruments. The words “ leave and bequeatli” are 
designed as an exercise of the testator’s power of devise and 
bequest; and, being unaccompanied by terms of restriction, 
they operate on all that was the subject of that power, — 
liis whole property, real and personal. The mere ^i^oint- 
ment of executors, passes a testator’s property; and the 
appointment of trustees, whose duty would be analogous to 
the office of executors, must be equivalent. The legal 
estate devolves to them, the beneficial interest being, by the 
combined operation of the two instruments, in the grand¬ 
children and nieces. The whole difficulty is removed by 
the transposition of the word “ all,which, in its present 
situation, is without effect, the term grandchildren ncces!,a- 
rily including all who correspond to that description. The 
clause, “ I leave and bequeath all to my grandchildren,” 
becomes then an explicit declaration of the testator’s in¬ 
tention ; and the codicil extends the bequest to the nieces. 


Mr. ylgar for the heir at law. 

'J''he Court cannot insert or transpoiic words for the pur- 

14 * pose 
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pose of disinheriting the heir; and the ecclesiastical court 
has decided that the trustees are not executors. 

The Master of the Roels. 

This instrument presents ambiguity of every'kind, un¬ 
certainty both in the subject and in the objects of the be¬ 
quest ; who are to take, and what is to be taken. The Court 
cannot insert or transpose words for the purpose of giving 
a meaning to instruments which have none.-—The Bill must 
be dismissed (a). 

It was then suggested that the trustees should receive costs 
as between solicitor and client. 

The Master of the Rolls. 

Where the Court finds both a will and a fund, it avails 
itself of the fund to relieve the difficulties created by the 
will; but here is no will; nothing that can affiect the real 
estate. Were there a fund in the hands of the trustees 
they would be entitled to the costs as proposed, but they 
are trusses of a nullity. 

t . % 


1818. 


Mohun 

V. 

Mohck. 


Bill dismissed, with costs as against the heir at law 
personal representative, and trustees. 

(a) It may be doubted whether even after the transposition suggested 
the instruments would amount to a valid devise; in a case where a 
man seised of lands which by custom were devisable by parol, made a 
parol will in these words, “ I give all to my mother, all to my mother:” 
the Court held that the word “ all” was uncertain, and not sufficient 
to disinherit an heir, and that the lands did not pass by the will. 
Bounmn v. Milbanks, 1 Lev, 130. 1 Siderf. 191. 1 Keb. V19. 1 Eq. 

Ca. Ab. 307. pi. 1. Some questions remotely analogous to the present, 
in which the principles of the civil law admitted a different conclusion, 
may be found in Dig. lib. STB. tit. 5. 1. l, 2. 
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1818. 


March 5. 


An action 
having been 
commenced in 
181fi,the 
Plaintiff in 

lbl7, <»b- 
tained a vcr<- 
diet, and a 
new trial 
having been 
'ordered on 
yist Jnnuarif, 
1818, on the 
9th Fcbrufiri/, 
the Defendant 
at law filed a 
bill for the 
production of 
document% 
which he had 
given notice lo 
the Plaiutilfto 
produce on 
the trial, l)ut 
which were 
not tlien pro¬ 
duced, tlie 
commission 

day at tlic 
assizes, being 
the 7th of 
March, a 
motion on the 
Sd March, to 
extend the 
common in¬ 
junction to 
^ stay trial, 
refused. 


FIELD a BEAUMONT & Ux. 

* 

Tl Y deeds of lease and release dated the 30th of 

1700, Sir Tho. Blackett granted to John Jarratt, 
liichard Hird, and others in fee, all the coal mines in C(M 
Harbour Farm, and also “ in the several lands or grounds 
then in the several tenures or occupations of widow Kellett 
and son, Abraham Walker^’* and other persons named, 
tenants of his estate at Wibsey. 

At the date of the release, none of the farms were in the 
occujiation of persons corresponding to the description of 
the widow Kellett and son, but one had been held by a 
family of the name of Kellett since I7d2, and was then in 
the possession of Joshua Kellett^ the son of a widow Kellett^ 
who had occupied it jointly with the brother of her hus¬ 
band, till her death in 1788. 

In 1808 the grantees caused pits to be sunk, and a steam 
engine to be erected, on the larm so occupied, and pro¬ 
ceeding to obtain coal, continued to work the mines 
without interruption till 1816, w'hen the Defendants, de¬ 
visees of Sir TJumas Blackett^ commenced an action of 
trespass against the Plaintiff the agent of the grantees, 
in respect of such raining. Previously to the trial of the 
action, the Plaintiff gave notice to the Defendants to 
produce certain documents, tending to {)rove that the farm 
in question passed by the description of lands in the occu¬ 
pation of the widow. and son, but they were not 

produced, and the Defendants obtained a verdict. On the 
23d of January last, the Court of King’s Bench, in conse- 
<]uence of the rejection at the ti ial of evidence tendered by 
the Plaintiff, ordered a new trial (a), which was expected 

\a) Beaumont and wife v. Field, 1 Barn, and Aid. 247. 

to 
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to t&k6 pl&cc at the ensuing Yovlc asisizesy the coininission- 
clay being the 7 th of Mdrch, Field 

V. 

The bill filed on the 9th of Februaty last, stating these ° 

facts, and that the farm in question was described, in the 
rent-books and other d#uments relating to the estate of 
Sir Thomas Blackett^ as in the occupation of widow Kelktt; 
and charging that the Defendants had in their custody or 
power, divers deeds, leases, rent-books, and other docu¬ 
ments, by which it wOuld appear that they ought not to 
maintain their action against the Plaintiff, prayed an account 
and production of such deeds, &c. and an injunction. 

The common injunction having been obtained for want 
of answer, the Plaintiff on the 28th of February^ moved 
■ before the Vice-Chancellor, that it might be extended to 
stay trial, and his Honor having refused the order (a), the 
motion was now made before the Lord Chancellor. 

Mr. Bell, Mr. Heald, and Mr. Buck in support of the 
motion. 

The question is, whether the Court will not, on the 
trial of a right, secure to parties applying in conformity to 
its rules, the production of evidence necessary to a just de- 
. cision ? The importance of these documents is obvious; 
to ascertain the tenants of particular lands at a given time, 
the proper evidence is the steward’s books. Is it con¬ 
sistent with justice that the Defendants, profiting by their 
refusal to produce the documents, which cannot be with¬ 
held without a violation of the moral duty of a landlord 
towards his tenant, shall compel us to a trial of the question 
with imperfect proof? ^ 

Nocilhy is- imputable to the Plaintiff. Before the fir‘it 
trial, he had no reason to apprehend that the Defendants 

(a) Field v. Beaumont & Ux, •> Madd. loe. 

would 
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would refuse to assist the justice of the case by the produc» 
tion of the evidence which he requii^ed. After the verdict 
it would have been vain to proceed in this Court for com¬ 
pelling the production, till the court of law had granted a 
new trial; Whitmore v. Thornton (a). ** Where there is no 
“ trial to be had, there can be no* discovery to be sought; 
** and if a verdict had passed simpliciter without more, a 
** bill then filed for a discovery might be demurred to, 
“ for there could be no discovery, any more than as to a 
“ matter not at issue.” (6) The rule for a new trial was 
not made absolute till the 21st of January^ and on the 9th 
•of Febi-uary the bill is filed. Even if delay had been prac¬ 
tised, the Court would grant the order on terms. No evil 
can ensue from the postponement of the trial till the next 
assizes. 

The application to extend the injunction to stay trial, 
is always successful, unle.ss opposed by special circum¬ 
stances, and the affidavit in support of the motion may 
be filed so late as the previous day. Jones v.-(c) 

Sir Samml Mr. Hart, and Mr. Wingj^eld^ 

against the motion. 

After the delay practised by the Plaintiff, the Court will 
not afford the extraordinary aid solicited. — In July 1817 , 
notice was given for the production of these documents; 
the Plaintiff therefore, insisting on them as material, must 
admit that he was at that time at least (how much earlier 
appears not), apprized of their materiality: but he has 
since taken no means to obtain them; nor is it even proved 
that at the trial they were called for by his counsel. Can 
he now on an application, within a few days of the as¬ 
sizes {h)y be permitted to postpone the second trial, upon the 
sole ground of the want of this evidence ? The Court would 
hesitate to grant that indulgence, even had thP'Plaintiff 


{a) ~ Pnri\ 271. {b) Per Richards, Baron, p. 248. 

{d) Biacac V, WiH'nmm, 13 /V*. 454, 


(r) 8 Ves. 46. 

recently 
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recently obtained a knowledge of the existence of these 
papers; but after a delay -^f nearly two years must, without 
hesitation, refuse it. 

♦ 


IBIS. 

Field 


V. 

Beadmont. 


It is not easy to understand how these documents can 
be material: at least, the circumstances which they are 
stated to prove must, if true, be capable of other proof; 
and no necessity can arise for the admission of this 

evidence, in order to the attainment of the justice of 

* 

the case. 


The authority cited (o), refers only to the common 
affidavit, that the party believes the discovery to bo ma¬ 
terial, and is not applicable to affidavits of special circum¬ 
stances. 

The Lord Chancellor. 

As I understand this case, in the year 1790, a grant was 
made of coal mines under different farms described in the 
deed; and among the rest, of mines, under a farm described 
as in the occupation of the widow Kellett and son. The 
question, what are the mines under lands so occupied, is a 
mere question of fact, and may undoubtedly be decided by 
evidence dehors the deed. It is said, that before 1790, the 
widow Kellett and her son occupied the lands to the 
minerals under which this contested claim is made, occupy¬ 
ing them by.^virtue of one demise, and on payment of one 
entire rentj and that fact is alleged to be material to 
establish the rigl^ for which the Plaintiff contends. This 
at least is clear, that the Grantees, whose agent the 
Plaintiff is, had actually worked ^he mines on these pre¬ 
mises from 1808 till 181G, when the action of trespass was 
commenced; and that that action, not .commenced till then, 
was not brought to trial till 1817- On the effect of these 


(a) Jonet v. ■ 8 Ves. 46. 

circumstances 
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oircumstances of time, it was for the Jury to decide; but it 
has been very correctly stated^at the Bar, that if tlie 
Defendants had filed a bill to stay the working of these 
mine^, this Court, now in the habit df granting injunc¬ 
tions in cases of trespass {a) as well as of waste, must have 
refused an injunction to parties who had permitted these 
operations to proceed from 1808 till 1816 without inter¬ 
ruption. To stop the working of a coal mine is a serious 
injury; and the expenditure incurred in the course of eight 
years, would raise an equitable ground to prevent the hasty 
interference of the Court. The Defendants would have 
been directed first to bring an action, and to return when 
the result of the trial had enabled the Court better to deal 
with the application. In 1817, they proceed to trial; and 
clear as it is that this discovery is extremely material, the 
Plaintiff, instead of adopting from the beginning the usual 
mode of compelling a discovery here, gives notice to the 
Plaintiffs at law to produce the rent rolls, and other 
documents: but the construction of the affidavits, though 
critically correct, is strained, by which they are understood 
as amounting to a statement, that the production was not 
requirfed at the trial. It is true, that tlie fact might pro¬ 
bably be established to a certain extent by the evidence 
of witnesses, for many perstms must be still living who 
knew the nature of the occupation of these premises; and 
yet it may be equally true, that no other explanation or tes¬ 
timony would be as satisfactory as the evidence in the 
possession of the landlord. No bill for a discovery, how¬ 
ever, was filed; and while it must haye been known 
that the notice to produce the documents was nugatory, in 
the event of non-production at the trial, unless the Plaiiitifl' 
was prepared with parol evidence of their contents, no 
nttempt was made to give such evidence; nor did the 


(a) See 19 Fes. l ic. 147. Grey v. The DvJee of Northumherland, 
17 yes. and the cases there cited. 


Plaintiff' 
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Plaintiff obtain a subpoena duces tecum^ which, according to 
the present determinations at law, it would not be discreet 
to disobey; for thou^ the party may in Court object to 
produce the documents, yet, if the objection is over-ruled, 
the Court will compel the production, (a) 


1818 . 

Field 


V. 

Bead MONT. 


Under a 
poena duces 
tecum, the par- 


If the Defendants had come to this Court immediately 
after the trial, stating that the impediment which previously to produce the 
existed was removed, by the verdict they had obtained, and but i^hTob- 

pra\dnff an injunction against repeated trespass, it may be jeetjon is over- 

^ -1 u .iT e t A u ^ 4 .- produe- 

worth their consideration, whether, it it had been satis- ^ion will be 


factorily established that they would not at the trial make compelled. 


a production necessary to the fairness of the decision, this 

Court would have granted an injunction. It is another 

question what I am to do with the present bill. On the 

motion for a new trial, I cannot think that the Court of 

King’s Bench would be influenced by the production or 

non-production of the documents; they would have said 

only that other measures should have been adopted to 

enforce production; but on the ground that the Judge re* 

jected evidence which he ought to have received and laid 

before the jury, that Court granted a new trial. Now After a verdict 

without referring to the case in the Exchequer (J), I enter- 

tain no doubt that after the trial, with proper and apt charges, may 

charges, a bill might have been filed in this Court to 

compel the production of these documents, to which a covery of 

tfemurrer would not have been allowed. That proposition necessary to 

in no degree impeaches the judgment of the Court of Ex- a fair decision. 

chequer, that a bill stating only tiiat a verdict has passed 

against the Plaintiff, and praying a discovery, without 

imputing a violation of the duties arising from the relation 

between the parties, could not be sustained. I do not 

mean to dispute that doctrine; but considering the mutual 

obligations of landlord and tenant, this is a different case. 


(a) Amey v, Ijong, 9 East, '\13. 

(A) Whitmore \. Thornton, r, Pricc, 25\. 
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1818. and a biih might hate heed sustained in this Court for relief 
^ Fieu) discovery. Then it is said, that pending the appUca> 

V. tion for a new trial no one could have advised the Defendant 
Bsaumont. ^ Now, in my opinion, the attempt 

to obtain a new trial, after being foiled in compelling the 
production of these documents which he believed to be 
necessar}' evidence, was a reason for filing a bill; and I 
think there was negligence in this respect, though I am far 
from imputing blame to any one. The Court of King’s Bench, 
from the state of their business, did not give judgment on the 
motion for a n^w trial till the 21st of Jamunry, and during 
all that time no bill for a discovery was filed. Having ob¬ 
tained the judgment of that Court, the Defendant at law then 
files the bill, and within a few days of the trial makes this 
application. My opinion is that the Vice Chancellor was 
Whether aaer right. In strictness, I cannot stay the trial because the 
rawTinan**^ Defendants withhold this evidence; but it will be for them 
^ass°*t^e consider, whether, should they, refusing the production, 

Court will obtain another verdict, and then apply here for an injunc- 
Imction against future trespasses, it may not be a subject of dis- 

against future cussion in this Court, what is to be the effect of a verdict 
fav^of^ar- ® mere action of trespass, on an equitable right, after 

ties who re- such length of possession, 
fused at the 


trial to pro¬ 
duce docu¬ 
ments neces¬ 
sary to a fair 
decision, 
qtif^ere. 


Motion refused with costs, the Defendants undertaking 
to produce the documents on oath at the trial. — Reg. Lib. 
A. 1817. fol. 593. 
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1818. 


GOLDSMID w. GOLDSMID. 


Rolls. 
March 4. 9. 


<T. having by 
marriage 
articles cove¬ 
nanted that if 
he ^ied in the 


<c 


cc 


(C 


XIY articles of agreement dated the 28tli of March iTSlj 
executed in contemplation of marriage with the De¬ 
fendant Martha Goldsmidy (which was afterwards solem¬ 
nized,) Abraham Goldsmid the younger covenanted, that life of his wife, 
in case he should die in her life, his executors or adminis- ^houW Within 
trators should, within three calendar months next after his three months 
decease, pay to Martha Goldsmid^ her executors, &c. the 

sum of 3000/. her 3000/., 

and having by 
his will given 

On the 9th of Jidy 1812, Abraham Go/dsm/d died, leaving 

his wife surviving. His will, dated the 23d of July^ 1800, executors, in 

was in the following words: — “ I desire all my debts to be p'^^nen?ofhis 

paid, and as to my worldly estate of all kinds, I dispose dcbp, at the 

thereof as follows: Having the highest opinion of the thre^ye^rs”^ 

honor and discretion of my executors hereinafter named, fro™ hfr tie- 
• cense to 

“ and satisfied that they will to the utmost exert themselves divide it “ in 

“ for the benefit of my family, I nominate and appoint ray sjichways, 
... ir-i 1 . shares, and 

good relations and rriends, that is to say, my lather p|-oportions as 

“ George Goldsmid, Daniel Eliason, Beniamin Goldsmid, to them shall 

** and Abraham Goldsmid, joint executors of this my will, on his death 

“ and guardians of my minor children; and I give to my 

“ said executors ail my estate and effects, of what nature, the executors 

“ kind, or quality soever, to hold to them and the survivors renounced*^ 

“ of them, in trust, and to and lor the several ends, intents, his property 

“ and purposes following; that is to say, as it is my wish corthngtothe 

“ not to withdraw my capital for three years after my statute of dis- 

* .11 1 , tnbutior, and 

“ decease, I desire my executors will not do so, but the widow’s 

during that space, take out and apply only so much as fjJarccxcced- 

“ they sh^dl deem necessary to defray the expenses of ing 3ooo/. is a 

“ my funeral, pay my debts, and give to charities, which I *^ th™cove- 

“ hereby authorize them to do to any extent they may in the 

1> :■ “ think ST 
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“ think right, and also what may be deemed by them 
“ necessary for the support of my wife and family; and 
“ from and immediately after the expiration of three years, 
“ upon trust to divide my property of all kinds, in such 
“ ways, shares,and proportions as to them shall appear right; 
“ and I declare my mind and will to be, that if any of my 
“ family shall dispute such division, and bring any action 
or suit against my executors and trustees, or any of them, 
“ then and in such case my mind and will is, that such 
“ parties shall forfeit and lose all right and title to any 
“ part of my estate and effects, and shall be for ever ex- 
eluded therefrom; and I declare my mind to be, that my 
“ executois and trustees may leave any matter in dispute 
“ concerning my estate and effect, if any shall be, to 
“ arbitration in the common and usual way.” 

Benjamin and Abraham Goldsmid having died in the life 
of the testator, and Eliason declining to act, George 
Goldsmid alone proved the will, but never undertook the 
discretionary trusts; on his death in December, 1812, 
Eliason renouncing probate, administration with the will 
annexed was granted to Martha Goldsmid the widow of the 
testator, and the Plaintiff John Goldsmid his eldest son. 

The bill, filed by the children of the testator against his 
widow, prayed a declaration, that under the circumstances 
his personal estate ought to be distributed in a course of ad¬ 
ministration, as if he had died intestate, and that the De¬ 
fendant was not entitled to the sum of 3000/. by virtue of the 
marriage articles, as a debt out of the testator’s personal 
estate, and also to a distributive share of his personal estate, 
in case it should amount to more than 3000/. 

Mr. Bell and Mr. Perkins for the Plaintiffs. 

In consequence of tne death of three of the executors, and 
the renunciation of the fourth, no persons remaining to 
whom the testator had confided the discretionary distri¬ 
bution of his property, that trust cannot be executed. 

The 
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The distribution of his estate, therefore, having become im- 1818. 
practicable in the mianner prescribed, nhist be made under ' 

, , , GotDSMID 

the statute. («) * * «. 

, Goldsmid 

Assuming the fact of an intestacy, the question is, whe^ 
ther the Defend^t is entitled to the sum of 3000^. secured 
by the marriage articles, in addition to her distributive 
share ? Upon the principle of decided cases, that share is 
a satisfaction of the covenant. Blandy v. Widmore {b), 

Lee V, D*Aranda (c), Garthshore v. Clialie, {d) In the latter 
case, after a review of all the authorities, the two former 
decisions are declared to be unshaken, (e) The rule is, 
that if, on a division of the covenantor’s property at his 
decease under the statute of distribution, a portion equal in 
amount to the stipulated sum devolves to the party claiming 
by the covenant, that is a satisfaction, or more properly a 
performance, of the covenant, (y) The substance of the 
agreement is, that a given sum shall be paid to his wife 
after his death; if she receives that sura, the covenant is 
performed. Nor is it material whether the benefit accrues 
by the want of a will, or by the failure of a bequest, as on 
the death of a legatee in the life of the testator. 

v. 

The conclusion, which is clear, therefore, considering 
this as a case of virtual intestacy, follows equally from the 
manifest design of the will, that whatever benefit might 
accrue to the wife under the discretionary authority con¬ 
fided to the executors, should be a satisfaction of the cove¬ 
nant. The express direction is, that any of his family 
who shall dispute the division made by the executors, shall 
forfeit all right to any part of his estate. If then the exe¬ 
cutors had given to the Defendant 5000/., without declaring 

# 

(a) 22 and 23 Car. 2. c. 10. (b) 1 P. Wms. 324. 2 Vcm. 709. 

(c) 1 Ves. 1. S. C. under the name of Lee v. Cox^ 3 Atk. 419. 

(d) 10 Ves. 1. ^ ((.) P, 14. 

(/) For’*the distinction between performance and satisfaction, and 
its consequences, see Mr. Coxh note to Blandy v. Widmore. 

P3 


it 
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it to be in satisfaction of the covenanf^ ^dle cottld not have 
claimed thie 3000?. That claim distttthing the arrange¬ 
ment of the executors, would have 6ul!gect^ed her to the 
forfeiture denounced by the testator. Udder the will, 
therefore, she could not take both sums? hud no argument 
can be thence deduced to exclude, in this instance, the 
application of the rule which prevails in all cases of 
intestacy. 


Mr. Hart and Mr. Parker for the Defendant. 

The cases cited are not analogous to the present. In 
them the question arose on an intestacy, here it arises on 
a will. The distinction is recognized in Haynes v. Mico (a ); 
and the principle of that decision must prevail in this in¬ 
stance. There a husband who, before his marriage, bad 
executed a bond for securing to his wife, in the event of 
her surviving him, 300?. payable in a fnonth after his 
decease, having bequeathed to her 500/. payable in six 
months after his decease, Lord Thurlffsi) held the widow 
eiUitled to both suras. Had the husband died intestate, 
the widow’s distributive share, exceeding 300?., would, on 
the authority of the cases cited, have been a satisfaction of 
the sum secured by the bond j but the Lord Chancellor 
proceeded on the distinction between an intestacy and a will. 


The Court cannot overlook the will and consider the tes¬ 
tator as having died intestate; but must execute the dis¬ 
cretionary trusts confided by him to his executors, which, 
by unforeseen events, can no longer be performed by them. 
Upon that instrument the intention Is clear. The will 
authorizes the trustees to withdraw from his trade so much 
of the testator’s capital as was necessary for the payment 
of his debts; and the discretionary distribution of the re¬ 
sidue is not to be effected till the expiration of three years. 
At the death of the testator, the sum of 3000?. was a debt 


(a) 1 £rp. C. C, 129. 


due 
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due to the Defeu4aMit; the Court cannot suppose dio^ teita-* 
tor ignorant tji^^it,a debt;, by the express.pro?isi<m« 
of the will, therefore, it must be defrayed before the discre- . 
tionary distribution commences. The testator could npt 
intend that precarious unknown share, which in their dis- 
cretion the trustees might, at the end of three years, appor¬ 
tion to the widow, as a satisfaction for a present debt. 
The Plaintiff’s case is grounded entirely on the assumption 
of an intestacy. Here is neither intestacy nor qmsi intes¬ 

tacy. The will vests the property in the executors, but the 
trust being joint, and therefore incapable of execution by 
the survivors, now devolves upon the Court, which lA 
such cases always removes the uncertainty by resorting to 
the statute as the rule of distribution. Green v. Howard, (a) 
The direction that the capital shall remain in the trade 
during three years, is imperative on the Court as well as 
the executors; distribution cannot be made till the expir¬ 
ation of that period; in the mean time the Defendant is 
entitled to payment of the 3000/. as a debt. When the 
period of distribution arrives, the Court will not impute the 
payment of that debt as the receipt of a portion of the 
residue. 

Mr. Bell in reply. 

The existence of a will which events have rendered in¬ 
operative cannot prevent intestacy. 

Even conceding that the sum of 3000/. is a debt, and 
that the widow claims under the will, what prevents the 
application of the rule, that a debt is satisfied by a legacy 
of an equal or greater amount ? A direction for the pay¬ 
ment of debts is clearly not sufficient. The instances in 
which the Court has established an exception to that doc¬ 
trine proceed on the peculiar nature of the debt; as in 


1818. 

GoU>BM£D 

V, 

Got.B8Mn>. 


(o) 1 Bro. C. C. 31. 

P4 
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1818. Chance^& case (a), and Richardson v. Greese (6), where the 

Goldsmijo consisted of wages, a growing and i» part future claim. 

Goldsmid. But the true view of this case is as a case of intestacy; 
and then the authorities cited arc conclusive. 

March 9. The MASTER of the Rolls. 

The bill is filed by the six children of Abraham Gold- 
mid the younger, against his widow Martha Goldsmid, co¬ 
administratrix of his effects with his eldest son; and the 
object of the suit is to obtain a decree, first, that the per¬ 
sonal estate of Abraham Goldsmid shall be administered as 
in case of intestacy; secondly, that Martha Goldsmid, taking 
her distributive share under the statute, is excluded from 
all right to the 3000/. secured to her by the marriage ar¬ 
ticles. The single question is. Whether, on the com- 
'’parison of the marriage articles and the will, the widow is 
entitled to both the provision which, by the former, the hus¬ 
band covenanted to make in her favor, and her distributive 
share of the personal estate ? or whether the latter is to be 
considered either performance or satisfaction of the cove¬ 
nant? It is not disputed, but distinctly admitted by the 
Defendant, that in the actual event, the statute of distri¬ 
bution is the rule and guide for dividing the personal estate, 
the discretionary distribution intended by the testator” 
having, under the circumstances, become impracticable, and 
no trusts existing which can be sustained or carried into 
execution. The first objdct of the bill therefore is matter 
of course; distribution by the executors not having taken 
place, and being now impossible, the personal property, 
though given to the executors, must be distributed by the 
only rule that can be resorted to for that purpose, the sta¬ 
tute of distribution. The question, therefore, is, assuming 
tlie fact that the amount of the widow’s distributive share 

(а) 1 P. H^m. 408. 

(б) 3 Atk. 65.; and see Wallace v. Vomfret, 11 Vcs. 542. 


exceeds 
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exceeds 3000^. whether she is entitled first to that sum as a 
debt under the articles, and then to her proportion of the 
remaining assets; or whether her distributive share of the 
whole personal estate is ei|her a performance or satis¬ 
faction of the covenant contained in the articles ? 


1818. 


Goldsmio 


V. 

Goldsmio. 


In the examination of this question, the Court is not at 
liberty to proceed as if it were entirely open. Considering 
the nature of the claim to the provision undftr the articles 
on the one hand, and the distributive share undef the 
statute on the other; the first derived under a contract, a 
specialty debt, payable in preference to all legacies, and 
even simple contract debts; the latter, a right to receive 
the residue after payment of debts, derived, not from the 
husband, but from the law distributing the estate, and, as 
Lord Hardwicke observes, making a will for him who has 
made none for himself: Considerable doubt might have 
been entertained whether, of two claims in their nature so 
distinct, the satisfaction of one could be considered a satis¬ 
faction of the other. But the Court cannot now’ so discuss 
a question which for more than a century has been at rest. 
The rule is clearly this: that the distributive share of the 
widow, in the case of absolute intestacy, is considered as 
performance of a covenant by which the husband had un¬ 
dertaken that she should receive a fixed sum at his death, 

. provided that her share is equal to that sum. I state that 
the question is at rest; because 1 consider that rule conclu¬ 
sively established by the case of Blandy v. Widmore (a), in 
which the judgment of Sir John Trevor was affirmed, and 
on a rehearing, re-affirmed, by Lord Covoper, More than 
a century has since elapsed, and the subject has been fre¬ 
quently under the review of the most distinguished judges, 
of Lord Umdwicke^ Lord ThurUm^ Lord Alvanlepi and 
the present Lord Chancellor; and I am warranted by the 
expressions of his Lordship, fn Garthshore Chalie {h\ 

(a) 1 P. Wms. ■'524, 2 Vern, 709. 

(A) 10 Vcs. ], 

when 
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when I say thattlitttr^clse is unshaken. 'Hmmle was recog¬ 
nized by Lord Hardwicke in l^e v. (a), and 

again in Barrett v, Bechford {b ); and the subse¬ 

quent authorities of HaynesMico (c), and Devese v. 
Pontet {d)i have decided that, in the case of testacy, what 
was given should not operate as performance or satisfaction 
of what was due, those decisions, grounded on particular 
circumstances, arc so far from impeaching the rule, that 
they expressly recognise it. The only question now is. 
Whether a distinction can be made in the present case, the 
widow taking her distributive share under not an absolute, 
but a quasif intestacy; where the purpose of the testator 
being disappointed, a virtual intestacy ensues, and the 
statute is the guide of distribution. 


The principle of the decisions is most clearly explained 
in the able review of them by the Lord Chancellor in the 
last case on the subject. Admitting that it would ori¬ 
ginally have been extremely difficult to answer the argu¬ 
ment of Seijeant Hooper, in Blandy v. Widmore, Lord 
Eldon says, — “ Those cases are distinct authorities, that 
“ where a husband covenants to leave, or to pay at his 
“death, a sum of money to a person who, independent of 
“ that engagement, by the relation between them, and the 
“ provision of the law attaching upon it, will take a pro- 
“ vision, the covenant is to be construed with reference to 
“ that.” (e) Considering the contract as made with that 
reference, it must be interpreted as intended to regulate 
what the widow is to receive; and, consequently, when the 
event of intestacy ensues, the single question is. Does she 
not obtain that for which she contracted ? If the object of 
the covenant is, that the executors of the husband shall pay 
to the widow a given sum, and in her character of widow, 
created by the same marriage contract, she in fact obtains 

(a) 1 Ves. 1. 5 Atk. 41.'). (b) 1 Ves. 519. (c) 1 Sro. C. C. 129. 

id) Prc. in Cha. ed. Finch, p. C40. n. 1 Cox, 188. 
ir) 10 Ves. 1.3. 

from 
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from the executor or administrator that sum, the Court is 
bound to coxisidi^ that as a payment under the covenant. 
These are not'Cases of an ordinary debt: during the life of 
the husband^ there is no breach of the’ covenant, no debt; 
the covenant is to pay after his death; and the intjuiry isj; 
not whether the payment of the distributive share is satis¬ 
faction, but, a question perfectly distinct, whether it is per¬ 
formance. An important distinction exists between Satis¬ 
faction and performance. Satisfaction supposes intention ; 
it is something different from the subject of the contract, 
and substituted for it; and the question always arises, Was 
the thing done intended as a substitute for the thing cove¬ 
nanted ? a question entirely of intent; but with reference 
to performance, the question is, Has that identical act 
which the party contracted to do been done? What sum 
was the widow to receive; and when ? If she has received 
the sum stipulated, and at the time stipulated, namely, on 
the death of her husband, from his assets, the contract is 
performed. That is the principle of the cases of Blandy 
V. IVidmore, and the rest of that class. 


1818. 

GoLDSMU) 


V. 

Goldsmid. 


Ehstiftetion 
between satis¬ 
faction and 
perfonnance. 


The cases of Haynes v. Mico, and Devese v. Pontet, it is 
not necessary to examine critically: they range under a 
different principle. The question there was, What was to 
be the effect, not of intestacy, but of testacy. The pro- 
•ceeding in the former seems somewhat extraordinary.— 
Lord Thurhw first delivered an opinion strongly recog¬ 
nizing the whole doctrine established in the case of 
intestacy, and applying it to the case of testacy; distinguish¬ 
ing between a covenant and a debt, and stating the question 
to be of performance, not of satisfaction. We have cer¬ 
tainly not a very correct account of what passed on a future 
day; for without answering his own reasons, he is repre¬ 
sent^ as placing the case on a different ground, assimi¬ 
lating the claim to an ordinary debt, and considering it as a 
question of satisfaction. That was not the view which tlic 
former authorities required. The question was, Whether 

the 
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the testator had performed his contract that the widow' 
should receive at his death 3000/. In 0 evese v. Pontett 
Lord Kenyon proceeds on the ground of satisfaction, not of 
performance. On that case, it is sufficient to observe, with 
Lord Eldon^ that the covenant was entire, and could not 
be satisfied by the provision in the will; because, under the 
covenant, the birth of issue would reduce the wife’s interest 
to a life estate. In Garthshore v. Chaliei the whole doc¬ 
trine was investigated to its origin, and the principles on 
which it rests ascertained — principles such as I have 
stated. In cases of this description, construing the cove¬ 
nant with reference to the nature of it, and to that which 
alone gives to the widow any title, the contract of marriage, 
the question must always be. Is the covenant performed ? 


Assuming this to be the clear doctrine of the Court, does 
any distinction exist between the present case and those by 
which that doctrine is established ? Does not the widow 
take the same interest, from the same source? — her 
interest under the statute, as in those cases, precisely the 
same share, and in her character of widow, arising from the 
marriage contract ? So far the cases are identical: she 
takes, not through the testator’s intent, but through the 
operation of law; for though the testator has not died 
intestate, but intended distribution by the discretion of his 
executors, yet that course being now impracticable, the rule 
of distribution is the same as in case of intestacy. She 
takes, therefore, not by virtue of the testator’s intention : 
he designed and contemplated a very different division of 
his property. It is quite unnecessary to consider whether 
the executors could have bargained with the widow for the 
relinquishment of her claim under the marriage articles, 
before they assigned to her any share, or could have taken 
into their consideration the amount. The question now 
has no reference to intention. The widow takes through 
the medium, not of the will alone, but principally of the 

13 * statute 
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statute — that is the source and measure of her right, 
regulating the interest of herself and her children. 

Considering, therefore, the question of performance of 
the contract, on what principle can it be contended that the 
share taken under a quasi intestacy is not a performance, 
which the same share taken under absolut* intestacy indis¬ 
putably is ? In this case, as well as in the other, the widow 
takes plena jure^ herself being administratrix, and precisely 
the same sum. Every rule and principle established ip the 
forrne^ases applies equally when the widow, in that cha¬ 
racter, receives a proportion of the assets, by operation of 
law, exceeding the amount which she was entitled to receive 
under her marriage contract. To determine that this is 
not a performance of the contract, when in the case of 
absolute intestacy I should be bound to determine it to be 
performance, would be to proceed on those nice distinctions 
so strongly reprobated by Lord Eldon (a) and Lord Hard-^ 
voieJee {b ); and which, to adopt the expression of the latter, 
“ w’ould never stand with the reason of mankind.” — In 
substance, the widow obtains all lor which she contracted; 
and I am therefore bound to say that she is entitled to her 
distributive share, but not in addition to her provision 
under the marriage contract. 

I desire to be understood as not intending to impeach 
the authority of Haynes v. Mico^ and Devese v. Pontet — I 
say only, that those cases are not applicable to the present. 
They were cases of testacy, and the question arose on the 
effect of legacies given by the will to the widow, which 
prima facie importing bounty, admitted a presumption of 
an intention in the testator to augment the provision in the 
settlement, and not to satisfy or perform it. No such 
considerations apply to intestacy, (c) 

“ His 

(a) 10 Ves. 12 — 15. (A) 5 Atk. 422. 

(c) The following arc some of the principal cases on the question. 
Whether a benefit uccniing under the intestacy or will of the covcimntcr 


1818. 

GocnsMin 

V. 

Gocdsmjd. 
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His Honor doth declare. That the personal property 
<< of Abraham Gpldsmid in question in thia cause ought to 
« be distributed as if he had died intestate; and the De- 
fendant, Martha Goldsmid^ by her answer admitting that 
“ heir distributive share oftlie said testator’s personal estate 
“ and effects is larger than the sum of 3000^., by her said 
“ marriage artioies covenanted to be paid to her by her said 
“ late husband in the event of her surviving him, His Honor 
“ doth order and decree, That the said Defendant do take 
“ her distributive share of the personal estate of the said 
“ late Abraham Goldsmid; but the same is to be iilihtisfac- 
“ tion of the said covenant contained in the said articles 
“ made on the marriage of the said Defendant with the 
“ said late Abraham QoUhmidy deceased.” — Reg. Lib. A. 
)817. Fol. H 07 . 


is a performance or satisfaction of a covenant for securing a sum of 
money at his death ? — In Coras v. Farmer, 2 Eq. Ca. Abr. 34.; Blanib) 
V. Widmore, 1 P. Wms. 524. 1 Vcrn. 709.; Lee v. jy Aranda, 5 Aik. 
419. 1 Ves.i.; PVt/cocks V. tVilcocks, 2 J'ern. .'iSSt; lier^c y, Herne. 
2 Vem. 555. ; Rickman v. Morgan, 1 JBro. C. C. 63., 2 £ro, C. C- 594.; 
Garthshore v. Chalie, 10 Ves. 1.; Bcngough v. Walker, 15 Vcs. 507. i — 
such a benefit was held to be a performance or satisfaction of the cove¬ 
nant; and see Lechmere v. Earl of Carlisle, 5 P. Wms. 411., Ca. Temp. 
Talb. SO.; Sowderi v. Sowden, 1 Bro. C. C. 582., 1 Cox, 165.; BeUasis v. 
Uthwatt, 1 Aik. 426,, ed. Saund.; Weylnnd v. Weyland, 2 Aik. 632.; 
Wilson V. Pigotl, 2 Vcs. .Jwi. 356 .; Sparkes v. Cator, 3 Ves. 530. In 
Haynes v. Mico, 1 Bro. C. C. 129. ; Kirkman v. Kirkman, 2 Bro. C. C. 
95,; Jeacock v. Falkener, 1 Bro. C. C. 295,; Hevcse v. Ponict, 1 Cox, 1 88., 
Pre. in Cha. ed, Finch, 240. n .; Broughton v. Erringlon, 7 Bro. P. C. 
12.; Eastwood v. Vinke, 2 P. Wms. 613 .; Couch v. Stratton, 4 Ves. .591. : 
such a benefit was held to be neither performance nor satisfaction oi 
the covenant. And see Barrett v. Bickford, 1 Vcs. 520. ; Prime v. 
Stebbing, 2 Ves. 409,; Richardson v. PJlpkinslonc, 2 Ves. Jun, 46'5.; 
Twisden v. Timsden, 9 Ves. 41.5. 
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NESBITT I MEYER. 

ryiHE bill 61ed on the 30th of 1814, stated an 
agreement of February preceding, for granting a lease 
by the PlaintiflP to the Defendant, of a house and land at 
Nonvood, for a term of three years from the Ist of May in 
that y^r, with an option to the Defendant to hold the pre¬ 
mises two years longer. The Defendant took possession 
under the agreement, but refused to accept a lease or exe¬ 
cute a counter-part. The bill alleging that the Defendant 
had cut down ornamental timber on the premises, prayed a 
specific performance of the agreement, an account of the 
timber cut, and an injunction. 

(1* 

The Defendant by his answer, admitting that he objected 
to some clauses contained in the draft sent to his agent, 
offered to accept a lease, and denied cutting down timber, 
except about 80 poles, which were used in the repair of 
the fences. 

The value of the poles cut was estimated by the witnesses 
at about 3/. 

Mr. Bell and Mr. Shadwell for the Plaintiff. 

Although the term is expired before the hearing of the 
cause, we are entitled to a specific performance of the 
agreement, in order that upon a lease executed with proper 
covenants to be settled by the Master, we may at law 
recover damages for waste committed in breach of them. 
It is clear that the Defendant was bound to execute a lease 
with proper covenants: it is equally clear that those covenants 
have been violated; and the question is, Whether, because 
the cause could not, in the regular course of proceeding, 

b- 


1818. 


Roli,s. 

Feb.2% 25, 

■Ap 15 , 14 . 

Specific per¬ 
formance re¬ 
fused of an 
agreement to 
grant a lease 
fev' a term ex¬ 
pired before 
the hearing of 
the cause, the 
acts of waste 
committed 
during the 
possession of 
the premises 
not entitling 
the plaintiff, in 
an action on 
the covenants 
to be inserted 
in the lease, 
to more than 
nominal da¬ 
mages. 
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be brought to a hearing before the expiration of the term, the 
Court will deny to the Plaintiff a relief, without which he 
can have no opportunity of obtaining justice. It is an 
established practice to direct the Master to settle leases, for 
the sole purpose of enabling the parties to recover damages 
at law. The doctrine, that a person taking possession of 
an estate under an agreement for a lease, and committing 
acts of waste, cannot be made the object of a decree, pro¬ 
vided that' he sufficiently protracts the proceedings, and 
postpones the hearing till the terra is expired, would, by a 
singular exception to the equitable principle, that' time is 
not of the essence of a contract, authorize the perpetration 
of enormous mischief with impunity. 


Sir Samuel Itomillyj and Mr. Healdy for the Defendant. 

The relief prayed is without precedent. How can the 
Court direct the execution of a lease for a terra already 
expired —a lease which must on the face of it appear to be 
dated after the expiration of the term ? But the question 
is no longer open to argument. In a recent case, the late 
Master of the Rolls advanced a cause instituted for the 
specific performance of an agreement to accept a lease, in 
order that the hearing might take place before the expir¬ 
ation of the terra («); and in the case of Weston v. Pimmy 
precisely similar to the present, His Honor dismissed the 
bill. The relief if obtained would be nugatory. The 
Plaintiff has not shown that she is entitled to a covenant on 
which she could recover at law. The charge in the bill of 
felling ornamental timber is not substantiated by the answer 
or evidence. 


The Master of the Roi.ls. 

This seems not a case for the interference of a court of 
equity; but before I give judgment 1 will look into the 
evidence. 


(«) Ihnfle y. Livesey, 1 Mer.SBl. 
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The bill was filed, befoi’C the term expired, lor a spe¬ 
cific performance of the agreement to accept a lease, and 
if the case rested there, the Plaintifi' would be entitled to 
a reference to the Master; but, without fault on cither 
side, l>e{ore the hearing, the term is expired, and the 
question arises, '.rl.at course is to be pui’sued when the 
liearing has been thus ])ostponed till alter the expiration ol 
the term, in a case in v,hicli specific performance would 
otherwise have been decreed? This question is said to 
have come before the late Master of the Rolls in Weston 

Pimm, (a) I have seen tlic pleadings in that case, and 
'he circumstances are so exactly similar to the present 

^a} It] tl’iiit cfi'ic t)iL' tiill sfntcfi n nievutrniulivj ot ujrccment datec! 
Otii ISO'), tn whirli the PlaiiititT agm-d to let, and the Dp- 

o ndant to take, pcrLain fannii i'oi the term of 7, o! '»ypais from 
tf/fZ/pp/wf/s prcccdina, dptonnin'vtilp at thp end o! tlu* nr-.t or second 
ertn, on U months’ previous notiLC by cither pathe; tenant to keep 
ind lca\e the premises and buildings of evin'} description in good re- 
/.'lir, “ they being fu-'-t put into that state;” and prated a specific per- 
orinance. The answer admitted the agreement, possession taken 
.rider it, ami tender and refusal of a lease; luit stated that at tlie date 
,)f the agreement, the buildings and fences were very nuiih out of re¬ 
pair, t!iat the Plaintiff' had since repaired only one farm-house, that 
•epeated application-, had been made to him In the Defendant or his 
agents, (particularly one by letter of 16di Jahtirnu, l.sjo,) apprizing 
iiim of the state of the premises, and requiring him to put them into 
good repair, which he had not done; and submitted that “• the Plaintiff', 
“ bv having so long refiisi’d or neglei ted to [lerforni Ids part of the said 
“ agreement, by not first putting the said farms and premi-es into good 
' and sufl'iciciit repair, was not entitled to a specific performance of 
‘ the said agrccirient.” It was admitted, that on the 17th Septrvibrr, 
the PhiintiflT gave to the Defendant a written notice to quit on 
i!)th Seplcmhcr, IsH, being the end of the term of fi\e years. On tlu' 
question of repair the Defendant adduced evidence. The cause was 
rargned at the Rolls on the 94th of iN'mvmbcr. ) 81 .*7, by Sir Samuel liomiU'p 
and Mr. Home for the Plaintiff, and Mr. Har/ and Mr. yruiand for the 
Defendant, when His Honor dismissed the bill without costs. Rip. 
Lib. Mju.N nimnher, 1814. The case is liricfly reported under 
the name of Western v. Pernn. Z Ves. & Beam. 197 ; where it is stated 
tliat the Master of the Rolls dismissed the bill, on the ground liiat 
* the term to be granted by thclca.se was determined by the notice.” 

VoL. 1. Q tlinl 
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Whether spe¬ 
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an agreement 
to grant a 
lease will, in 
any case, be 
decreed after 
the expiration 
of the term, 
guccre. 


that I cannot distinguish them. It seems to have becti 
there suggested that the lease ought to be antedated; the 
terms of the dismission are not stated, but in fact the 
Master of the Rolls dismissed the bill. It is not necessary, 
however, now to determine the general question, and I 
wish to be understood as not holding, that there cannot be 
a case in which it may be fitting for a court of equity to 
decree the execution of a lease, after the expiration of the 
term ; a case of important rights and losses arising in the 
interval, and where a strong necessity is presented to the 
Court. 


Without deciding that question, 1 think that this is not 
a case of that description. On exann’ning the facts, it seems 
that the only effect of a decree for specific performance, 
would be to encourage litigation. A decree is asked in 
order that an action may be brought for acts committed by 
the lessee while in possession; but if in any case a court of 
equity refuses its interference, on the principle of pro¬ 
tecting a party from his own imprudence, and the ill ad¬ 
vised prosecution of his claims, this is that case. By the 
evidence of the person who cut down the 70 or 80 poles 
in question, it appears that he had been previously em¬ 
ployed by the Plaintiff to repair the premises ; they were 
represented in the treaty for the lease to be in complete 
repair, and this witness proves that, with the exception of 
a fence, that statement was conect: the fence wanted 
repair, but instead of consulting the Plaintiff' on the sub¬ 
ject, the Defendant engaged this workman to cut down 
poles, amounting in value to about S/., which were em¬ 
ployed in the repair; an act certainly incautious and incor¬ 
rect. As a tenant, the Defendant was wrong in felling 
growing trees, and undoubtedly a verdict would be 
obtained by the Plaintiffj but what damages would a jury 
give? None certainly sufficient to compensate the ex¬ 
penses of litigation. — Such being the only injury alleged, 
and such the sole object for which the Court is to direct 

the 
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the execution of the lease, in mercy to the Plaintiff, what¬ 
ever might be done in a case of another description, I 
will not enable her to bring an action. The bill must be 
dismissed, but without costs; in strictness the rights of the 
Plaintiff were infringed. 



V. 

Mkyeh. 


The case was mentioned again on the subject of costs. April H. 

The Master of the Rolls. • 

After reading all the pleadings and evidence, I have not 
discovered any reason to change my former opinion. The 
pressure of business in Court having delayed the hearing 
till the lease was expired, the Plaintifi^ without any default 
on her part, is prevented from obtaining a decision on the 
merits. Without determining whether a case might 
arise in which the Court, for the purpose of investing the 
party with a legal right to satisfaction for the** breach of 
covenants which the lease was to contain, would not de¬ 
cree a specific performance after the expiration of the 
term, I was of opinion that this case did not contain suffi¬ 
cient for that purpose; but the principal subject on which 
expense has been incurred by the examination of w’itiiesses, 
is the act of the Defendant in cutting down trees to repair 
fences, without a lease, or permission from his landlord. 

It is evident that the lease would have contained no clause 
to authorise that act; even if the landlord were bound to 
supply timber for repairs, still it is his right to point out 
what shall be taken for that purpose. The Defendant is 
clearly not entitled U> costs. 


Q 2 
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10. 14. 

On a motion 
to dissolve a 
special injunc¬ 
tion staying 
the trial of an 
action till fur¬ 
ther order, the 
Master, on a 
reference for 
impertinence, 
having report¬ 
ed the answer 
impertinent in 
a small part 
only, and the 
Plaintiffs hav¬ 
ing excepted 
to the report, 
and insisting 
on their right, 
after the ques¬ 
tion of imper¬ 
tinence was 
decided, to ex¬ 
cept to the 
answer for in¬ 
sufficiency, the 
X.ord Chancel¬ 
lor examined 
the bill ami 
answer, and 
dissolved the 
injunction, so 
far as it ex¬ 
tended to stay 
trial. 


RAPHAEL BIRDWOOD. 

A SPECIAL injunction having been obtained by the 
Plaintiffs, after the answer had been filed, restraining 
the Defendants from proceeding to trial in certain actions 
commenced by them “ till the further order of the Court,” (a) 
against the Defendants’ motion to dissolve the injunction, 
the Plaintiffs showed a reference for impertinence. — The 
Master having reported a small part of the answer imper¬ 
tinent, the Plaintiffs excepted to the report. In this state of 
the cause the Defendants moved to dissolve the injunction, 
so iar at least as it restrained the trial at the ensuing 
assizes. 

The Solicitor-Generaly Mr. tVeihcrel, and Mr. HosCy in 
support of the motion. 

This injunction, granted after answer, restrains the pro¬ 
ceedings, not in the common form “ till answer or farther 
order,” but “ till farther order” only, and is therefore not 
continued of course till the answer has been proved perfect. 
To such an injunction the ordinary rules of practice are 
inapplicable. The Court, in the exercise of that discretion 
which by the terms of the order it in effect reserved, will 
now remove the obstacle to our proceeding at law, and 
permit the trial at the ensuing assizes. 


The Plaintiffs, treating this as a common injunction, 
insist on the exception to the Master’s report as an insu¬ 
perable objection to the motion. — The rule for which they 
contend is unreasonable. On the reference of the answer 
for impertinence, the Master reports it impertinent, not in 
the greater part, as the Plaintiffs contend, but to the extent 

( ft ) Reported 3 Mer. 220. 


ol 
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of some few folios only: they except to his report; if 
dissatisfied with Your Lordship’s decision, what is to pre¬ 
vent their resort to the ultimate court of appeal ? A final 
judgment being at length pronounced, they claim to be en¬ 
titled to except to the answer for insufficiency, and to 
pursue the same ruinous course of successive appeals upon 
interlocutory proceedings; and during this whole period 
the injunction, as they contend, remains indissoluble. By 
this suspension of the progress of the suit till the collateral 
issues, first of impertinence, and then of insufficiency, have 
been decided, an injunction becomes a most destructive 
instrument of delaj^ — The Court can never, abandoning 
all control over its practice, permit abuses so destructive. 
According to decided cases, a reference for impertinence is 
no objection to a motion for dissolving an injunction (a); and 
that doctrine is highl}^ reasonable. The Plaintiffs complain 
that we have answered too much .—Nimiiim non nocet. 
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1818. 

Raphael 


V. 

Bibdwood. 


We have offered to expunge the impertinent matter, and 
tendered costs. In the discussion before the Master, the 
Plaintiffs have admitted that their proposed exceptions for 
insufficiency apply to the schedule only: the body of the 
answ'er they acknowledge to be unexceptionable. 

It is not competent to them to insist on the strict practice 
in support of an order obtained by the indulgence of the 
Court. To their motion for an injunction, the fact that the 
answer was filed afforded an objection as strong, as the ex¬ 
ceptions to the report afford to the present. 

The Lord Chancellor. 

Against the motion for dissolving the injunction on filing 
the answer, the Plaintiff may object, cither a reference 
for impertinence, or exceptions for insufficiency, but 
he cannot object both at the same time. A reference for 
impertinence can never be contemporaneous with excep- 

(ni) Milner V. Golding, 2 Dick. 672. 

Q 3 
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lions for insufficiency; for before the Court can examine 
the sufficiency of the answer, it must decide the question 
of impertinence, (a) On exceptions for insufficiency, the 
Master’s report that the answer is sufficient, terminates the 
injunction, although the Court should afterwards be of 
opinion that the answer is insufficient. Is there any case 
in which it has been determined that on a reference for im¬ 
pertinence, the report is, or is not, decisive ? I recollect 
no determination, and in the absence of authority, I sliould 
think that the Master’s judgment, that the answer is not 
impertinent, must be conclusive with respect to the injunc¬ 
tion, unless the Plaintiffi content with that judgment on the 
question of impertinence, insists that he is entitled to take 
exceptions for insufficiency. 

Sir Satnuel Romillj, Mr. Bell, and Mr. Pepys, against tlie 
motion. 

It might be sufficient for us to rely on the established 
practice. But in no case was there less pretence for the 
charge of studied delay on the part of the Plaintiffs. On 
the 7th of May the defendants filed a demurrer, which, 
we are entitled to say, was frivolous — for it was overruled. 
That event was not unexpected to the Defendants, and on 
the same day their answer was filed. The Master re¬ 
ported the answer impertinent in certain particulars; 
we think it impertinent in others, and claim the judgment 
of the Court on that point. We think it also insufficient. 
But the Defendants assume a merit for the impertinence 
of the answer; they say that they have given more than 
wo retjuired. We ask the necessaries of life, and they 
give us the superfluities. 

(a) “ There must be a judgment on the reference for impertinence, 
before there can be a judgment upon the reference for insufficiency: 
the Court not knowing what the answer is, until the question of im¬ 
pertinence has been tlisposed of.” Goodinge v. Woodhams, 14 Ves. 536. 
Lacy V. Hornby, 2 Vcs. & Beam. 293. The reference for impertinence 

is waved by a subsequent reference for insufficiency. Pellew v.- 

c Fes. 456. 
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In order to exclude the suggestion of delay, we are 
willing to file exceptions for insufficiency immediately. 

Tlie Lord Chancellor. 


1818. 

Raphaei- 


V. 

Bihdwoob. 


On both sides it seems to be taken for granted, that a 
Plaintiff who has obtained an injunction, may, on the 
filing of the answer, first have a reference for impertinence; 
and if the Master reports the answer impertinent, though in 
six lines, may then, having the report in his favor, refuse to 
expunge those six lines, may except to the report for not 
stating that much more is impertinent, may next except to 
the answer for insufficiency ; and may, during all these pro¬ 
ceedings, delay the trial of the action at law. On what autho¬ 
rity is that stated ? Certainly the practice that a reference for 
impertinence stays the motion to dissolve the injunction is 
modern, (a) I think it right (Z»); but the difficulty has 
always been, a difficulty on which 1 know no decision, what 
is to be done in such a case as the present ? The Plaintiff 
is required to procure the Master’s report in four da 3 ’^s; 
but a report that the answer is sufficient destroys the in¬ 
junction. (c) Is that the effect here ? The Plaintiff can ex¬ 
punge the impertinence; the Defendant cannot. I recollect 
not a single determination on a case circumstanced like 
this. 


(«) Scc' Milner y. ClolJing, e Dick, b‘72. (iiwdingey, IVvodliams, 14 Ves, 
'■>34. 

(/)) Hurst V. Thomas, 2 Ansfr. !t9l. Fisher v. Bailey, \2 Ves. 18. 
Lacy V. Hornby, 2 /Vs. & Beam. 291 ; and a motion to refer the 
auijwcr for impertinence has heen allowed as cause against dissolving an 
injunction, upon the terms of procuring the report in a week, Good- 
inge\. Woodhams, 14 Ves. .'i.ZI. 

(c) The meaning of the Plaintiff’s “ undertaking to jirocure the Mas¬ 
ter’s report in four days, must be considered to be that he will procure 
the Master’s report of the insufficiency of the Defendant's answer within 
that time, otherwise it would merely furnish the Plaintiff with farther 
means of delay, and there would be exceptions to the Master’s report, 
upon every reference of an answer to an injunction bill.” {Botham v. 
Clark, 2 Cox 429.) 

Q 4 
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Raphael 

V. 

Bihumtood. 


In injunction 
cases, the 
Master’s re- 
j>ort on (ho 
question of 
iinjuTtinenco 
ini’it, vt least 
■w'thout IV- 
forouco to the 
liiqair,’ 

•wlu-lhar there 
is fte'flior 
impel rin, 

liat t lie s,i iiiL 
M'oiglu at I’is 
repoi' Oil liic 
qu'.SLio'i o'" 
iuhUiCeitiu t. 


If the Master’s opinion that the answer is sufficient is a 
competent document for the Court to act on at all hazards, 
should not the report as to impertinence be effectual at 
least to compel the Plaintiff to take his exceptions for in¬ 
sufficiency immediately ? The question is, Whether the 
Master’s report of insufficiency is every thing, and of im¬ 
pertinence nothing ? Doubts have existed, therefore, 
whether the Plaintiff siiould not, on the one hand, have an 
opportunity to except for insufficiency, and, on the other, 
if the Master reports the answer not impertinent, be re¬ 
quired to take his exceptions immediately. My present 
opinion is, that the Master’s judgment on the question 
of impertinence must, at least without relbrence to the in¬ 
quiry whether there is farther impcrliiicnce, be taken, in 
ie.junction cases, to have the same weight as his judg¬ 
ment witli regard t(> sulKeiency or insiifficicncv; and 
as with reg.ml to sufficiency liis report terminates the 
injuncliun, althoagh the Court alterwards differs from 
li'i"- (r/\ his j'opo’t on iinperiiiicnec, without rei'erenct' 
to the qnc^tioJl \.hefher there is farther impertinence, 
must impose on the Plaintiff’ an obligation to excf'pt foi 
insufficiency immtdiatcly. I have a recollection that on 
con^ideiau'on ol the question, whether the party can refer 
lor iinptriintnce and insufficiency at the same time, a 
difficulty of this sort arose, bid I recollect not in what way 
the Cciui di>po&ed of it. — Certainly Lord Kt’jij/ou's opi- 

(ft) 2ioii.(r,)> V, Chih', 2 C(kr, 429. Vipan y. MoHlocl', 2 2\Iir. ■\'79. 
ScoLl y. MoiKthh.rh, 1 Vcs. Bcmn.r>03. The dissolution of the in¬ 
junction bcinp riic < onsoquence of the Master’s report, witlioiit motion. 
Ihitchhison v. Islmkham, 2 Madd. 355. But where the answer has 
been referred for impertinence on the day for sliowinp cause against 
dissolving the injmictiou, and the impertinence has been o:<[)uiiged, and 
exceptions to the Master’s report disallow’ing exceptions to the answer 
over-ruled, the injunction may be dissolved on motion, in the first in¬ 
stance, without an order nm {Laiy y. Honilp, 2 Ves, Sc Beam. CSl.), 
but is not, as it seems, dissolved ipmfiu U* by the Master’s report of the 
sufficiency of the answer ; the reference fur impertinence “ putting an 
“ end to all application to dissolve the injunction.” (2 Fes. & Beam. 
29o.) 


nion 



CASES IN CHANCERY. 


233 


nion was, that a PlaintifFis not entitled to complain of having 
too much; but it is obvious that an answer may be im¬ 
pertinent in nine-tenths, and insufficient in the remaining 
tenth. Another difficulty occurs from tlic course of the 
Court in directing the references to different Masters, of 
whom one may report impertinent the very passage, from 
the want of which another feports the answer insufficient. 
That must be remedied. 

T'he Plaintiffs having specified the points to which they 
intend to except for insufficiency, perhaps the best course 
will be for you to submit by consent to the opinion of the 
Court, whether the answer is sufficient in those points. 


T/,e Lord Chancellor. 

Heforcnccs of answers for impertinence, more numerous March lo. 
within the last two years than in all my former experience, 
have become a subject of complaint in the Master’s office, 
and a scandalous abuse of the rules of practice. On the 
filing of the answ'er, the Plaintiff refers it for impertinence; 
in regular course the report must be obtained within a cer¬ 
tain number of days, but practisers are so absurd as not to 
insist on that rule; if the Master reports the answer not 
impertinent, the Plaintiff excepts to the report, and the 
Court having disposed of that question, there follows a re¬ 
ference for insufficiency; the party taking care not to ob¬ 
tain a reference to the same Master who reported on the 
impertinence, and who would at once understand the matter, 
but industriously selecting for the motion a day when the 
reference will be made to another Master. The Bar will 
learn with satisfaction that I have this morning made an 
order of Court for the correction of that abuse, (a) It is at 
present impossible for me to say, whether this case affords 

{ n ) See the «rder ante , p . 128 . 
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Rathali. 

V. 

Birdwood. 


, an instance of the sort of practice to which I allude. With¬ 
out at all prejudging that question, I wish ii to be under¬ 
stood, that it is a practice which 1 am determined to sup¬ 
press. I shall follow the example of Lord Hardwicke^ and 
myself examine the bill and answer. 


Worch 11. 


On this day the Lord Chancellor dissolved the injunc¬ 
tion so fir as it restrained trial. 


Roixs. 
March G. 


A testator 
having, by his 
will, devised 
his frcehohl 
and copyhold 
estates in 
trust for his 
son in strict 
settlement, 
with remain¬ 
der to his ne- 

K liew; iind 
aving given, 
by his first 


GREENE WIGLESWORTH. 


rpHOMAS GREENE, by his will, dated the Sd of &jo- 
iember 1796', devised his freehold estates within 


Cockerham and Skertotif in the county o( Lancaster, and his 
copyhold estates within the manor of Sljjne with Hest 
(subject to a term of 6*0 years, for securing an annuity of 
lOOO/. to his widow during her !ile), to Henri/ Wiglet^ioortJi, 
Robert Bradlci/, and George 'Jennani, and their heirs, upon 
trust, to convey to the use of his son 7'homas for life, on 
attaining 21, without impeachment of waste; remainder to 
codicil, n spe- the same trustees to preserve contingent remainders; re- 
salcover^si^ maiiider to the issue of Tlu/mas in strict settlement; re¬ 
part of hib^^ maindei’ to the testator’s second and other sons successively, 

exercised at and the heirs male of their bodies; remainder to the 

the request of 
his son, in 

favor of his nephew; and, by his second codicil, a general power of sale over “ all or 
any part of his estates,” to be exercised at the discretion of his trustees; the conveyance 
by the trustees must contain both the particular and the general power of sale. 

daughters 
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•laughters of the testator, as tenants in common in tail; 
remainder to his sister Margaret Bradley for life, without 
impeachment of waste; remainder to his nephew Robert 
Greene Bradley for life, without impeachment of waste; 
with like remainders to trustees, and to bis issue, as in the 
previous limitation to the testator’s son, with remainders 
over. 


1818. 

Greene 


V, 

WlOLESWORTH. 


By a codicil dated the 23d of August 1799> the testator, 
after reciting the devise in his will for the term of 60 years, 
and that the lands at Cockerham and Skerton were an ample 
security for the annuity to his wife, revoked the devise as to 
the copyhold estates within Sly7ie and Hesf, and substituted 
some estates purchased since the date of the will ; and, after 
devising all his freehold estates at Cockerham, and all his 
copyhold estates within the manor of Slyne with Hesf, to H. 
Wiglarmrth, R. Bradley, and G. Tennant, and their heirs, 
upon the trusts in the will mentioned, proceeded as fol¬ 
lows : — “ Whereas my son Thomas, having had the mis- 
“ fortune to be born in London, may perhaps prefer some 
“ other part of the kingdom to Lancashire, which I do not 
“ wish ; and it may so happen that it may be convenient 
“ to ray nephew^ Robert Greeiie Bradley to purchase my 
“ estate at Slyne, and being desirous that the same may be 
“ held and enjoyed by one of my worthy father’s descend- 
“ ants, I therefore order and direct that a proper clause 
“ should be inserted in the conveyance in tail directed by 
“ my will, to enable the trustees therein to be named, and 
“ for a valuable consideration, at the request of my said 
“ son, to grant, surrender, or convey, all or any part of 
“ my estate at Slyne, unto the said R. G. Bradley and his 
“ heirs, freed and discharged from the said entails, on his 
“ the said R. G. Bradlei/s agreeing to assume the name of 
“ Greene instead of Bradley and the testator directed the 
money arising from such sale to be laid out in the purchase 
of other estates. 


On 
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1818. On the 22d of April 1809, the testator published a 
'■ ' second codicil, which, after some alterations in his will and 

CJREENI'I 

codicil, and a confirmation and republication of them so 
WicLLhwoBTH. altered^ contained these words: — “I do hereby furtlicr 
“ declare and direct, that the settlement by my said will, 
directed to be made as therein mentioned, shall contain 
“ the usual and common powers to the trustees, with the 
“ consent of the tenants for life in possession, and of the 
guardians of tenants in tail in possession, daring the 
’ “ minority of such tenants in tail, to sell and exchange all 
“ or any part of the lands and hereditaments devised by 
“ my said will, and directed to be purchased and settled as 
“ therein mentioned, and for laying out the money arising 
“ by such sales, or for equality of exchange, in the purchase 
‘‘ of freehold, copyhold, or customary lands or heredita- 
“ ments, to be settled to, upon, and under, the subsisting 
“ uses, trusts, and j)owers of my said will; and also 
“ clauses for giving receipts, and for appointing new trus- 
“ tecs, and clauses of indemnity, and all such other usual 
“ and reasonable clauses and provisions, as by counsel in 
“ the law shall be advised and approved; and I hereby 
ratify and confirm my said will and codicil so altered as 
“ aforesaid.” 


The testator died on the 6th of December^ 1810, leaving 
Thomas Greene his only child and heir at law, his sister 
Margaret Bradley^ and her son Robert Greetie Bradley, 
The bill filed on the 29th of yijor/H 815, by Thomas Greene 
the testator’s son, against the trustees, Martha Greene the 
widow of the testator, and his sister, and her son, stating 
the will and codicils, and that the Plaintiff’ attained the 
age of 21 years on the 19th of January 1815; and alleging 
that the trustees refused to make a proper settlement and 
conveyance of the devised premises, by reason of doubts 
which had arisen on the construction of the will and 
codicils, and on the extent of the power of sale or exchange 
vciative to the copyhold estate at Blync to be inserted therein; 

prayed, 
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prayed a declaration that there should be inserted in the 
settlement a power of selling and exchanging all the estates 
devised, and all others since purchased upon the same trust, 
including the estate at Slyne that the trustees might make 
such settlement accordingly; and that the Plaintiff might 
he let into possession of the estates as the first tenant for 
life. 


1818. 

Greene.] 

V. 

WiGLESWORTH. 


On the hearing, the Court directed a reference to the « 
Master to approve a settlement. 

The Master reported that it vifas the intention of the 
testator, that there should be inserted in the settlement 
the usual powers to the trustees, with the consent of the 
tenants for life in possession, and of the guardians of 
tenants in tail in possession, (during the minority of such 
tenants in tail,) to sell and exchange all or any part of the 
lands and hereditaments devised by the will and the first 
codicil, to the Defendants the trustees, and the lands and 
hereditaments directed to be purchased and settled there¬ 
with, with the exception of the testator’s estate at Slyne, 
to which the Master was of opinion that the general powers 
of sale and exchange should not extend; but that a special 
power ought to be inserted in the settlement enabling the 
trustees, at the request of the Plaintiff, and for a valuable 
consideration, to sell and convey the estate at Slyne to the 
Defendant, R. G. Bradley and his heirs, on the condition 
in the first codicil mentioned. 


To this report the Plaintiff excepted, insisting that the 
Master ought to have reported that the estate at Slyne was 
subject to the general power of sale. 

Sir A7'thur Pigott and Mr. Pepys for the exception. 

The limited power of sale in the first codicil, seems an 
extraon’; ; > *ran£rement for accomplishing the wish 
which ih ,1 V r; v, , that the property at Slyne should 

be 
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be enjoyed by one of his father’s descendants; a purpose 
better secured by the strict limitations of the will, than by 
a clause enabling the nephew to acquire an absolute estate. 
If understood to confer on the nephew a right of preemption, 
that jirovision probably presents the first instance of such 
a right, witliout an ascertained price. But whatever might 
be its design or effect, it is abrogated by the second codicil. 
The renewed confirmation of the will and first codicil with 
which that instrument concludes, can refer only to the 
power of sale introduced since the first confirmation. The 
power of sale given by the second codicil must indisputably 
be either a revocation of the former limited power, or sup¬ 
plemental to it. The opinion of the Master is consistent with 
neither supposition. He considers the estate at Slijnc with¬ 
drawn by the first power from the operation of the second. 
What authority has the Court to restrain the meaning of 
the terras, “ all or any part ?” To construe them as ex¬ 
cluding some part? The attempt to qualify an unam¬ 
biguous clause by reference to a codicil ten years earlier, 
is preposterous; (Supposing them inconsistent, the last must 
prevail. 

The true construction is, that the general power super¬ 
sedes the limited. Considerable difficulties may occur if 
both powers are inserted in the settlement. Must the estate 
at Slyne be offered to Bradlei/ before it can be sold to others ? 
By what means is the price to be ascertained ? If BradU’if 
refuses to purchase at the price proposed, may it afterwards 
be sold for less? His rights under the particular, will 
render nugatory the general, power. No man will purchase 
subject to be embarrassed by his claims. 

Mr. Bell and Mr. Bxmpell for R. G.Bradley. 

The testator intended that both powers of sale should 
subsist; the fir^ to give to Bradley a right of preemption, 
the last to enable the trustees to sell, in the event of his 
refusal to become the purchaser. On this construction 

. 8 these 
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thcs^ clauses are evidently consistent, and wherever the 
different parts of a will can be reconciled, effect must be 
given to the whole. The difficulties suggested are imaginary. 
A valuation of the estate may be made, and a price fixed, 
at which if Bradley refuses to purchase, it may be sold 
to others. 



V. 

WiGLESWOBTH. 


Mr. llomilly for the trustees. 

It was the wish of the testator that some of the descend¬ 
ants of his father should reside on the estate at Slyne, his * 
patrimonial estate, which had continued in the family up¬ 
wards of two centuries; confiding in the local attachment 
of his nephew, he authorises the trustees (with the consent 
of his son) to convey the estate to him ; but as a pledge of 
the existence of that local attachment, he requires payment 
of a valuable consideration, and the assumption of the 
family name. The peculiar form of the special power is 
calculated to execute this peculiar intention; a direction 
for inserting usual and common powers ol' sale, is not a suf¬ 
ficient evidence of an intention to revoke so special a pro¬ 
vision. — A mere right of preemption, which would cease 
with the life of Bradley^ is not an adequate security; on 
his death the estate would, on that construction, become 
subject to the general power of sale. 


. The principle is, that a clause declaratory of a particular 
intent, with reference to a particular subject, shall not be 
controlled by subsequent general words which, if applied to 
that particular subject, are inconsistent with the declared 
intent. Adams v. Clarke, {a) Nevil v. Broughton, {Ji) 
Popham V. Bamjield (c), and other cases of that class. 

The insertion of the word freehold in the second codicil, 
(all or any part of the freehold lands, &c.) would remove 
the whole difficulty, the first power applying only to copy- 
hold. 

(a) 9 Mod. 154. 2 Mq. Ca.Ab.55'1, 561. (6) 1 Bcp. inCh, 77, 

(c) 1 P. Wm. 54. Salk. 236 . 

The 
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1818. 

Gbeene 

V. 

WiGLF.SWORTH 


T^e Master of the Rolls. 

Whatever difficulties may attend the sale of the estate, 
the only question for the consideration of the Court is, 
what directions the testator has left ? If the will and the 
two codicils can be reconciled, effect must be given to them. 
The fair inference from these instruments seems to be, that 
at one period, the testator intended to prescribe a special 
power of sale respecting the estate at Slyne^ and that at a 
period ten years subsequent, his intention was to confer a 
general power of sale over all his estates, without exception. 
The question is, whether the last is to be the sole direction 
on the subject, or whether the two j)owers are so consistent 
that both may be inserted in the settlement ? lA a case so 
singular, I am not surprised by the difficulties which have 
occurred. 

The testator has pursued a peculiar object, in a way that 
seems not well calculated for the attainment of it. Having 
a predilection for the copyhold estate, by his will he settled 
it, in common with freehold estates, in the strictest manner 
on his son, and his son’s children, with remainder to his 
nephew; effectually securing the transmission of the estate- 
through the line of posterity to whom he thought it desir¬ 
able that it should descend. Under the will the son pos¬ 
sessed no power to alien the estate, unless wdth the concur¬ 
rence of a son who attained 21 in his life: it was natural 
to suppose, therefore, that if the testator wished to preserve 
this property in the famity, he would leave the will un¬ 
touched; far from this, however, by his first codicil he 
gives a pow-er of sale, at the instance of that very son whom 
he supposes to want, in favor of the nephew whom he sup¬ 
poses to possess, the sentiment of regard for the pro¬ 
perty that existed in himself, under which the nephew 
might instantly acquire an absolute estate in^fee; an ar¬ 
rangement exposing the estate to a hazard of passing into 
another family, and relying wholly on the local attachment 
of the nephew. Instead, however, of indulging in specu- 

6 lation 
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lation and criticism on the intention of the testator^ the 1818 . 
Court must observe his, expressions. By the ^st codicil 
he had separated the copyhold estate, declaring’ that it v. 

should not be included in the term for securing the annuiiy^ 
but that his nephew should have a right to pimclmse it# 

Whatever difficulties might arise in executing such a power 
of sale, it is enougli to say that the testator has given it j 
and had ho made no other codicil, no obstacle of that sort 
would have prevented the Court from inserting in the set¬ 
tlement a power so qualified. The omission to name a 
price, and regulate the right of pre-emption, may create 
embarrassment, but that must be encountered; a sale ef¬ 
fected under the power can be effected only in conformity 
to its provisions. Upon a reasonable construction this spe¬ 
cial power, whatever it is, must, supposing the first codicil 
unrevoked, be inserted in the settlement. 

In the second codicil it appears that the testator had not 
forgotten the first; it must have lain before him, for He 
erases the names of two persons whom he appointed trus¬ 
tees, and expressly ratifies and confirms it. If he no longer 
intended a limited power over the Slj/ne estate, why did he 
not then annul that clause ? The confirmation of the codi¬ 
cil unaltered in that respect raises a strong inference that 
he designed not to abrogate the limited power of wale. He 
then adds a general power, extending over tlic whole pro¬ 
perty. I feel it exceedingly difficult to insert the term free¬ 
hold, or exclude one part when the testator uses the words 
“ all or any part.” The will clearly embraced freehold 
and copyhold. How can I suppose, in the absence 
of any such expression, that he meant this clause to 
be confined to freehold only? We cannot conjecture 
when the^ words contain no ambiguity, or interpolate when 
there is no mistake to be corrected by insertion. Some¬ 
times the testator speaks of freehold, sometimes of copy- 
hold, sometimes of real estates; here he says “ all my estate.’^ 

Can it be maintained that that phrase extends to part only 
VoL.1. ‘ R of 
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1818 ofbif estate ? The usual power of sale, of which he directs 
the insertion in the settlement, comprehends the whole 
Gmene property, without regard to the holders of and is 
WiGLEsVoBTEr. to he exercised at the discretion of the trustees. In what 
respect is that more ext^sive power inconsistent with 
a special power of sale over the Slj/ne estate only, to be 
exercised at the discretion of the son in favor of the 
nephew, and limited therefore to their lives; the motive for 
qualifying it being personal, the fbar that the son had not 
the same local attachment as the nephew ? There is not 
that incompatibility between the two provisions which 
should induce the Court to reject either. The difficulties 
afford no reason for rejection. If Bradley declines to pur¬ 
chase, the provision in his favor ends; he may retain a 
power of creating embarrassment; difficulties may arise 
during the lives of these two individuals, but the testator 
might intend these difficulties for the purpose of preventing 
an absolute sale, or of directing it into a particular channel. 

On the construction of the three instruments, I think that 
the settlement should contain a general power over all the 
estates, and also a special power relative to the Sly7ie estate. 
The report must be confirmed, with a variation relative to 
this power of sale. 

His Honor doth declare, that the provision in the first 
codicil to the said testator’s will contained, whereby it was 
directed that a proper clause should be inserted in the con¬ 
veyance in tail directed by the said will, to enable the 
trustees therein to be named for a valuable consideration, 
at the request of the said testator’s son to grant, surrender, 
and convey, all or any part of his estate at Slyne, unto the 
said i?. G. Bradley^ freed and discharged from the said en¬ 
tails, on his the said JK. G. Bradley agreeing to assume the 
name of Greene instead of Bradley ; and that the money 
arising from such sale should be laid out in the purchase of 
fredhold or copyhold lands in any part of Great Britain, 

according 
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S4# 


Greens 

V , 


according to the direction of his said son, to be settled to 1818. 

th^ same uses as were the said will directed respecting 
his said estate at is, upon the true construction of the 
said codicil, to have effect only during the joint lives of the WiolesworxhJ 
said B. O. Bradley, and of the son of the isSd testator; 
and His Honor doth also declare, that the provision in the 
second codicil to the said testator's will, whereby it was di¬ 
rected that the settlement by' the said ndll directed to be 
made shbuld contain the usual and eolhmon powers to the 
trustees, with the consent of the tenants for life in posses¬ 
sion, and of the guardians df tenants in tail in possession, 
during the minority of such tenants in tail, to sell or ec- 
change all or any part of the lands and hereditaments by 
the said will directed to be purchased and Settled, asthereiir 
mentioned, and for laying out the money arising by such 
sale, or for equality of exchange in the purchase of freehold, 
copyhold, or customary lands or hereditaments, to be set¬ 
tled to, upon, or under the subsisting uses, trusts, and 
powers of the said will, is upon the true construction of the 
said first and second codicils thereto, to extend to, and to 
comprize, the said copyhold estate at Sl^He, as well as the 
other estates devised by the said wiU, but subject, as to the 
said estate at Slyne, to the special power ^ven with respect 
thereto by the said first codicil, &c. 

Reg. Lib. A. 1817, fol. 1227. 
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1818. 


March J7. The MAYOE end BURGESSES of KING’S- LYNN 

B. PEMBERTON. 


Persons autho¬ 
rised by act of 
Parliament to 
cut a canal, 
and requirld 
to appropriate 
certain suras 
for the con¬ 
struction and 
maintenance 
of works to 

S rotect a 
arbour in 
which the 
canal was 
intended to 
terminate, not 
restrained 
from cutting 
through their 
own lands, at 
a distance 
from the har¬ 
bour, in the 
event of a 
present 
insufficiency 
of funds for 
the comple¬ 
tion of the 
undertaking, 
pending an 
application to 
Parliament 
for farther 
powers to 
levy money. 


bill filed by the “ Mayor and burgesses of the bo- 
rough of LenTie ^egiS) commonly called Kin^s Lynn^ 
“ in the county of Norfolk, in behalf of themselves and all 
“ other the persons who are or^nay be interested in the secu- 
“ rity and preservation of the town and harbour of King’s 
“ Lynn, and the navigation thence to the open sea,” stated, 
that by act of Parliament 35 Geo. 3. c. 77«» entitled, “ An act 
for improving the drainage of the middle and south levels, 
“ part of the great level of the fens called B^eiiford level, 
“ and the low lands adjoining or near to the said levels, 
“ as also the lands adjoining or near- to the river Ouze, in 
“ the county of Norfolk, draining through the same to the 
sea, by the harbour of King’s Lynn, in the said county, 
“ and for altering;and improving the navigation of the said 
“ river Ouze, from or near a place called Eau Brink, in the 
“ parish of Wiggcnhall Si. Mary, in the said county, to 
“ the said harbour of King’s Lynn, and for improving and 
“ preserving the navigation of the several rivers commu- 
“ nicating with the said river Ouze,” certain persons 
therein described were appointed commissioners for 
drainage, and certain other persons commissioners for 
navigation; and the commissioners for drainage were au¬ 
thorized and required to make a new' river or cut, to 
branch out of the river Ouze at or near a place called 
Bate Brink, and to rejoin the present course of that river 
at or near the harbour of King’s Lynn, for the free passage 
of the navigation, and of the waters of the river Ouze; 
and in order that those purposes might be effectually an¬ 
swered, and that the harbour of King’s Lynn might not 
be prejudiced or rendered unsafe in consequence of such 
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\iew river or cut» i£ was directed that the same .should be 1816. 

i)iade of the dimaisions and on the pjan therein^ particu- of 

laVly described j and the commissioners of drainage were King’s Lynn 

authorized and directed to execute all such works as certain pembekton 

engineers named should agree upon, for the better security 

and more effectual preservation of the town and harbour 

of Kin^s Lynn, and the navigation thence to the open sea, 

from all possible damage in consequence of |^e making 

the said intended new river; that after authorizing the sale 

of the bare sands and channel of the river between two 

dams which were to be cona^ucted, the act directed the 

commissioners for drainage to retain in their hands, out of 

the money to arise from the sale, a fund sufficient to 

answer the expenses of the future maintenance and repair 

of the works, which was to be exclusively appropriated to 

defray the expense of such maintenance ' and repairs as 

might become necessary, after the works should have been 

finished; and that the act authorized the commissioners 

for drainage to levy a tax of 4d. an acre on all the lands 

described, to be applied to the purposes mentioned; and 

imposed certain tolls, during 10 years after the opening of 

the new river, on all goods passing thereon. 

The bill farther stated, that by statute 3G Geo. 8. c. 33., 
the commissioners for drainage and navigation were autho¬ 
rised to direct the continuance of the rate of 4d. pei^icre 
during a farther period of five years; that by statute 
45 Geo. 3. c. Ixxii., the lands directed by the former acts'to 
be taxed at the rate of 4d. per acre, were taxed at that rate 
for five years from the 24th of June 1805; and that by statute 
5G Geo. 3. c. xxxviii., it was enacted, that all occupiers of the 
lands taxed under the former acts should pay the sums 
with which they were chargeable, together with a certain 
penalty thereon. 

The bill farther stated, that the tax of 4d. per acre for 
the term of 15 years, (which expired on the 24th of June 

R 3 1810,) 
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1818. 1810,) if properly levied, would have produced the sum of. 

JsLyoB &c of more; and that the arrears of the tax yet 

King’s"Lyxn unreceived amounted to 20,000A; that none of thewotts 

PsMBBsxoK been commenced until lately, and 

that the commissioners for drainage had already expended 
fi0,000/., and upwards, being considerably more than the 
sum actually received by them on accoimt of the said tax, 
in the purchase of lands and other purposes provided by the 
acts preparatory to the commencement of the works]; and 
that they had no funds in hand for entering on and pro¬ 
ceeding therewith; but that on the contrary they were 
considerably in arrear in respect of the monies already ex¬ 
pended by them, as appeared by a statement of thdr ac¬ 
counts from Aug^ 1809 to the 25 th of Aitgust 1817> 
printed in behalf of the commissioners, and signed with the 
name of their treasurer, the Defendant, a copy of which was 
annexed by way of schedule to the bill. 

The bill then stated, that an application had lately been 
made, and was then pending in Parliament, in behalf of the 
commissioners for drainage, for an act to enable them to 
levy a farther tax of one shilling per acre, for the term of 
five years, for the purpose of commencing and carrying on 
the works directed by the former acts, and that such tax 
would amount to the like sum of 75,7241^. andnojmore; 
that by an estimate made in behalf of the commissioners 
for drainage, as a foundation for their application to Par¬ 
liament, the expenses attending the making the said new 
navigable cut, and other expenses incident thereto, were 
statedt o amount to the sum of 84,000Z.; in which estimate 
were not included the expenses of the several works which 
would become necessary for the security of the town and 
harbour of Kin^s Lyntit and the navigation thence to the 
open sea; that the nature and extent of such works could 
not be ascertained till the navigable cut had been com¬ 
pleted, and the effect of the tidal and other waters passing 

through 
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\ through the same, and confined therein, was known; but 1818. 
lhat, in the opinion of engineers of skill, the completion of 
them would require 150,000/. or 200,000/. Kino’s Ltcvk 

V. 


Pembsexon. 

The bill farther stated, that the Mayor and burgesses of 
the borough of King*s lA 0 tn were incorporated by royal 
charter considerably above two centuries ago, and that 
they had ever since continued and still were g corporation 
by virtue thereof; and by letters patent granted to the pre¬ 
decessors of the Plaintiffs, the then Mayor and burgesses of 
the borough, by King Jama: the First, the said Mayor and 
burgesses were constituted, and had ever since been and 
then were, admirals within Uie said borough, and the port, 
limits, and bounds thereof; and by virtue of such office and 
appointment, the Plaintiffs and their predecessors for the 
time being had ever since and still exercised all necessary 
powers and authorities for the conservation and security of 
the said harbour, and of the navigation thereof; that pre¬ 
vious to the passing of the act 35 Geo. 3. c. 77., certain able 
and experienced engineers, whom the Plaintiffs consulted 
on that occasion, were of opinion that the opening of the 
said navigable cut would be attended with imminent hazard 
to the town and harbour of L^nii, and the navigation 
thereof, and that the hazard would probably increase with 
the increased operation of the waters of the said navigable 
.cut, and the harbour be rendered inaccessible except to 


vessels of light burden; that the Plaintiffs, together with 
the owners of other adjacent lands, opposed the passing ol’ 
the act, and obtained the introduction of the clause direct¬ 
ing the construction of works for the more effectual pre¬ 
servation of the town and harbour; that the proposed 
tax of one shilling an acre for five years would not provide 
a fund sufficient for completing the navigable cut, and the 
works more immediately connected therewith; and that 
the proceedings in the works, so far only as the said fund 
would extend, would be attended with ’"great and manifest 
detriment, and the most imminent danger, to the harbour 

and 
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1818. and the navigation thereof, as vi'ell as to tlie pr<>perty ancL 

Mayoii &c^of merchants of the town, and of a great numbw* 

King’s’Lynn of the landholders of the adjoining districts; and that it 
pEMBfiaioN necessary for the commissioners of drainage to 

renew their application to Parliament for an increase of the 
tax, or an extension of the period during which it was to 
be levied,! often as the funds should be exhausted, and 
iuadeijuate to defray the current expenses of the w'orks. 

The bill charged, that in proceeding to obtain the intend¬ 
ed act of parliament, the commissioners w'cre guilty of a 
fraud on the public, and especially on the Plaintiffs, their 
application being grounded on a declaration and express 
understanding that the funds to be raised under the intended 
act would be fully sufficient to complete all the works pro¬ 
vided for by the several acts; that since making the last- 
mentioned application to parliament, the commissioners 
liad begun to dig in the ground purchased by them for the 
purpose of makhjg the said navigable cut, and that several 
hundred W'orkmen were then employed upon the same 
under their direction; that the said woi’ks, if continued un¬ 
der the circumstances aforesaid, would be to the great and 
irreparable loss and injuiy of the town and harbour of 
Lyn7i, and of the navigation thereof. 

Hie bill, fartlicr cbnrging th.»t the 13efendant was many 
years ago duly .appointed by the comiiiissioncrs for drain¬ 
age, and then was, the treasurer of the said commissioners; 
and that it Avas directed by the said acts, or some or one of 
them, that the commissioners should and might be sued by 
or in the name of their treasurer for the time being, or 
other officer, as therein mentioned, prayed a discovery, and 
injunction to I'cstrain the Defendant as such treasurer, and 
the commissioners for drainage, their agents, &c., from 
making and digging, or continuing to make and dig, the 
said navigable cut^ and from in any manner proceeding in 
the execution of the said several works, unless or until a 

proper 
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pi'opel* alicl sufficient fund should have been raised or pro- 
\ vided, and set apart for the purpose of making and com¬ 
pleting all such works as should be necessary for the security 
and preservation of the town and Jiarbour of King*s 
Lynn, and the navigation thence to the open sea, from all 
possible damage or injury in consequence of the making the 
said navigable cut. 


1818. 


Mayor,& c. of 
ICing’sLynn 


V . 

Pemberton. 


# 

An affidavit having been filed, verifying the allegations of 
the bill, and stating estimates to show the insufficiency of • 
the funds for the completion of the works, the Plaintiffs 
gave notice of a motion for an injunction. 


Affidavits wore filed in opposition to tl)e motion, hut not 
read. They stated, in substance, that with the strength of 
labor at present employed the works could not be finished, 
and the water diverted from its channel, within two years; 
nor could an additional strength be with safety employed 
for finishing them in less lime; that the ground through 
which the work was then proceeding belonged to the com¬ 
missioners of drainage, having been purchased by them for 
the purpose of making the cut; that until the ground at the 
ends of the cut was taken out, and the water of the river 
diverted from its present channel into the new river, no pos¬ 
sible damage or injury could in any way happen to the town 
. and harbour of King's Lyniiy or to the navigation thence 
to the open sea; that the commissioners of drainage were 
in possession of about 1 <1,000/. to proceed with the making 
of the new river; that the land and tolls which they 
would have as part of their fund w ould produce 40,|[)00/., 
and the tax to be levied under the intended act 75,000/. 

Sir Samuel Romillyy Mr. Belly and Mr. Mcrivalcy in sup¬ 
port of the motion. 

The commissioners have obtained the powers conferred 
on them by the act, under a representation that the sums 
which they were authorized to raise wpuld be sufficient to 


com- 
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1818. 


Mayor, «fec. of 
King’s Lynn 


V. 

Pembbbion. 


complete the undertaking. That representation is falsified 
by the event. It is ascertained that their present fund i^ 
not adequate even to open the new navigable river," much 
less to construct the works necessary for the- protection of 
the town and harboisr of iyun. Their application to Par¬ 
liament proceeds on the acknowledgment of the insufficiency 
of their means. What may be the probable result of that 
application it is needless to inquire: for our purpose it is 
enough that they are not now in possession of competent 
funds. Tho question is, whether the Court will permit 
them, while they are destitute of the means of completing 
it, to proceed with an undertaking from the partial execution 
of which irreparable mischief may ensue. 


The Lord Chancellor. 

Persons au- The circumstance of their not cutting through your lands 

thorizedby distinguishes this case most materially from every other 

act of par- , , • , , , r ^ , 

liament to cut of the kind. In the case of Agar and the Regents Canal 

Company, 1 acted on the principle, that where persons 
sufficient for assume to satisfy the legislature that a certain sum is suf- 
ficient for the completion of a proposed undertaking, as a 
undertaking, canal, and the event is that that sum is not nearly sufficient, 
]^omp”a^ppIi- owner of an estate through which the legislature has 

cation of the given to the speculators a right to carry the canal, can show 
lands through *li^t the persons so authorized are unable to complete their 
which they are work, and is prompt in his application for relief grounded 
on that fact, this Court will not permit the farther pro¬ 
secution of the undertaking, {a) So in another case, a Mr. 
Taylm' filed his bill, stating that at the time of subscribing, 
he eispected that when he had paid the whole of his instal¬ 
ments he should find the canal complete, but that with the 
present fund it would not pass to the east of Hampstead, 
and the Court thought him entitled to relief. 


restrained 
from pro¬ 
ceeding. 


(«) Agar V. The Regent's Canal Company, 26th January, 1814, In* 
.junction granted. Reg. Lib. A. 1813. fol. 476. 5th March, 1814, In¬ 
junction ditsolyed. Reg. Lib. A. 181?* fob 1056. And see Coep. p. 77. 

Ido 
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1 do not say that you cannot reach this case: that is to be 1819. 
discussed; but it is not the case of a proprietor through ^ o^ 

whose lands the commissioners are proceeding to conduct Kin&’s’lynu. 
the canal. I must assume that Parliament will not give to 
them farther powers^ without taking care that they have 
funds sufficient to complete the undertaking. The proper 
application seems to be to Parliamenti by petition repre¬ 
senting these circumstances'. 

For the motion. 

Our application is that, in tire meantime, they may be 
restrained from proceeding with an undertaking which, in 
the eventual deficiency of the fund, may be productive of 
irreparable injury. 

The Loud Chancellor. 

What irreparable injury can ensue to the town and 
harbour of Zj/nw, from the act of the commissioners in 
cutting through their own lands ? If they have not funds, 
and any proprietor complains that they are cutting through 
his lands, that is an equity which I understand; but unless 
irreparable mischief can be shown to arise from the very 
act, what right have I to restrain them from cutting through 
their own lands ? 

Mr. Wetherdl and Mr. Abercromhy against the motion. 

Before mischief can possibly arise to the harbour of 
Lynn, the canal must be completed. The object is to 
direct the river through that course, and we are still two 
miles from the harbour. The peculiarity of this case is 
that the undertaking must be completed before the alleged 
injury can occur. 

The Lord Chancellor. 

This case does not appear to me to turn on the same 
principle with those which have been mentioned. The 
commissioners are not cutting tlurough the lands of others. 

If 
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1818. If the Plaintiffs show injury to their property, that is another 

. Mayor, &c. of 
K no’s Lynn, 

Sir Samuel Romilly. 

3 IMBEATON, ' 

The ground of ©ur application is, danger to the harbour 
of Lynn. It is true that what is now done cannot injure 
the harbour; but it occurred to us, that if we delayed 
till the danger approached, suffering the Defendants to 
expend large sums, the Court would tell us that we came 
, too late, {a) 

7Vie Lord Chancellor. 

You have come very properly; but a peculiarity in this 
case is the pending application to Parliament; and the acts 
provide that the commissioners shall take measures lor the 
security of the harbour of Lynn. Any [)erson interested 
may petition either House of Parliament. 

Motion refused. 


March 51. SMYTHE t?. SMYTHE. 


On a motion fWlHE bill filed on the 9th of February stated, that the 

swer for an Defendant was tenant for life oi certain estates, sub- 

stHy”warte impcfichmcnt of waste, during a term of 30 years; 

affidavits filed and after that period, without impeachment of waste; 

to^t^e answer having expired in January last, the Defendant 

cannot be marked and advertised for sale all the oak, ash, and elm trees 
rc&cl • 

(with few exceptions) on the estates; and charging that the 

trees afforded shelter and ornauicnt, and were necessary to 
the pleasurable enjoyment of the estate, and were for that 
purpose planted and suffered to grow, prayed an injunc¬ 
tion against felling any timber or trees, growing or planted 


(«) See Simingham Canal Cowpany v. Lloyd, 18 Fffy, 515 . 


for 
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for the ornament of the mansion-house, or for oi^ament 1818. 

in the grounds and {dantations, or saplings unfit to be 

cut. ’ «. 

SutTUB. 


The answer having been filed on the 26th of Fehruaryy 
insisting on a right to cut timber, but denying the fact or 
intention of cutting orp|jmental trees, the Plaintiff on 
this day moved for an injunction to restrain the Defendant 
from cutting any timber or other trees unfit to be cut in a 
due and fair course of husbandry. 

The Solicitor General and Mr. Fose^ for the motion. 

Sir Samuel Homilly^ Mr. Bcll^ and Mr, D&wdeswell for 
the Defendant. 

The Plaintiff’ having in support of the motion offered 
affidavits subsequent to the answer, tending to prove the 
fact of equitable waste, the Defendant objected to their 
being read; insisting thaf^although an injunction obtained 
on affidavits filed before the answer may be sustained on 
affidavits filed subsequently, an injunction cannot be ori¬ 
ginally granted on such affidavits. 

The Loud Chancellor. 

I recollect no former case in which this question has 
•arisen. The allegations in the bill are general: if the 
Plaintilf at once supports them by the statement of parti¬ 
cular facts on affidavit, the Defendant possesses an oppor¬ 
tunity of explaining or denying those facts in his answer; 
but if the Plaintiff reserves his affidavits till the answer is 
filed, he deals not altogether fairly with the Defendant, who 
is entitled before the answer to be apprized of the points on 
which the Plaintiff rests his case. I shall pause before I 
extend to cases, in which no previous injunction has been 
obtained, the rule of practice wliicli authorizes the admission 
of affidavits for continuing an injunction to stay waste 
against the answer. Affidavits of acts of waste committed 


since 
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' ISlStt since jfiling of the bill' are entitled to a distinct 
consideration. 

Smytss 

V . 

Bxytoe. 


jprU I. The Lord Chancellor. * 

On diligent wquiry I find no instance in which the Court 
has permitted the Plaintiff to iVRpport a motion for an in- 
junction, by affidavits filed after the answer. The Countess 
of ^Strathmore v. Bemes (a) is the most material case; but 
all^ the reasons there given for receiving the affidavits ten¬ 
dered are founded on the fact that the injunction had 
been originally granted on affidavit. The affidavits are 
inadmissible. (5) 

Motion refused. 


(a) 2 Die*. 673. 2 J?ro. C. C. 88. 1 Cbj*, 263. 

(b) So Sommerville v. Stickler, 5 Amtr. 658. The general rule is, 
that for the purpose of obtaining or continuing an injunction, affidavits 
cannot be read agmnst the answer; (see Claphamy. White, 8 Fes. 33.) 
but the policy of preventing irreparable injury has introduced an ex¬ 
ception to that rule in cases of waste, {Gibbs v. Cote, 5 P. Wms. 235. 
Potter V. Chapman, Amb. 99. Robinson v. Byron^ 1 Bro. C. C. 588. 
Countess of Strathmore v. Bowes, 2 Dick. 673. 2 Bro. C. C. 88. 1 Cose. 
263. Nortvay v. Rowe, 19 Fes. 153.) or of mischief analogous to 
waste, {Peacock v. Peacock, 16 Fes. 49. Charlton v. Poulter, 19 Fes. 
148. n. Norway V . Rowe, 19 Fes. 144.) an exception not extending 
to quesfions of title, {Norway v. Rowe, ubi supra,) or to injunctions 
for restraining the negotiation of bills of exchange,'(i?cr*<?/«y v. Brymer, 
9 Fes. 355.). From the present decision it may be collected that where 
no affidavits are filed prior to the answer, none filed subsequently can 
be read in contradiction to it; but they may be read in support of an 
allegation in the bill, not contradicted by the answer, Taggart v. Hew¬ 
lett, 1 Mer. 499. Morgan y. Goode, 3 Mer. 10.; and sec Burroi^hs 
V. Oakley, 1 Mer. 52. 376. n. Bonner v. Johnston, 1 Mer. 366. 
Crutchley V. Jemingham, 2 Mer. 505. During the discussion, the case 
of Isaac V. Humpage (8 Bro. C. C. 465. 1 Fes. 427.) was mentioned 
by the Lord Chancellor as of no authority; and see to the same effect 
Hanson v. Gardiner, 7 Fes. 308. Berkeley y, Brymer, 9 Fes. 556. 
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BURTON t;. TODD. 
TODD GEE. 


1818 , 


Roits. 
March 31. 


TN August 1802, Mary Burton, Richard Gee, and Robert 
Osborne, devisees in trust to sell, under the will of 
Robert Burton deceased, put up for sale by auction two 
estates called Turner Hall and Ganstead, described in the 
printed particulars of sale as containing 412 acres, of which 
227 acres were tithe-free, paying a very trifling modus. 
One of the conditions of sale was, that the purchaser should 
make a deposit of 10 per cent* ..upon the purchase money, 
and sign an agreement to pay one-third on the 1 0th of Oc- 
tober then next, one-third on the 5th of January 1803, and 
the remaining third on the 5th of April following, a good 
title having been made. At the sale, the agent of William 
Todd was declared the purchaser, at the price of 16,0001.; 
and a memorandum in writing was signed by him, and by 
the auctioneer, in behalf of the vendors. On the 11th of 
October 1802, William Todd paid to Osborne 5,3337. 6s. 8d., 
the first instalment of the purchase money; andi on the 23d 
of October, the farther sum of 430/., being the whole of the 
purchase money for the close called Ganstead; but he was 
not admitted into possession of any part of the estates ex¬ 
cept that close. On the 1 7th of March 1803, an abstract 
of the vendor’s title was, for the first time, delivered to the 


On a bill W a 
purchaser for 
mecific per¬ 
formance of a 
contract for 
the sale of an 
estate, a ven¬ 
dor who, du¬ 
ring 15 years, 
had retained 
possession of 
the whole 
estate, and of 
one-third of 
the purchase 
money, was, 
under the cir¬ 
cumstances, 
charged with 
interest on 
one-third of 
the rents and 
profits. 


purchaser, who rettirned it early in'April, with the observ¬ 
ations of his counsel; and on the 30th of May a farther ab¬ 
stract was delivered, which still not showing a gold title, 
after repeated applications by the purchaser’s solicitor, on 
the 18th of November 1803, the solicitor of the vendors 
delivered a third abstract, but the title produced being un¬ 
satisfactory, objections were stated by the purchaser’s 

counsel, 
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counse], which were not removed, nor the information 
required given. 

In May 1804, the vendors filed a bill against Todd for 
specific performance of the agreement; and under a refer¬ 
ence on motion, the Master reported that the vendors could 
not make a good title, the principal objections to the title 
arising from the refusal of the vendors to have an account 
taken of the money which they had received from such part 
of the testator’s personal estate as by his will was made sub¬ 
ject to his debts and legacies, and to purchase the tithes 
of such part of the estate sold as was described to be 
tithe-free. To this report the vendors excepted. 

On the 19th of October 1808, the purchaser filed a bill 
against the vendors and other persons interested under the 
will of Robert Burton, praying that the vendors might spe¬ 
cifically perform the agreement, and that all necessary 
accounts respecting the estate of the testator might be 
taken in order to make a good title ; and if it should appear 
that the vendors could not make a good title, that an 
account might be taken of the sums of money paid by the 
Plaintiff in pursuance of the contract, and of the in¬ 
terest thereon, and of the injury which the Plaintiff* had 
sustained by the non-performance of the contract; and 
that the vendors might be decreed to pay the amount to the 
Plaintiff*. 

In addition to the facts before stated, the bill alleged the 
will of llohertBurton, devising certain estates in the county 
of York to his wife Mary Burton, Richard Gee, and Robert 
Osborne, upon trust, to sell all or such parts as they should 
judge necessary and proper; and to apply the money in the 
first place in payment of the testator’s debts; and to place 
out the surplus at interest for his wife, for life; and after 
her decease to pay his legacies (not expressly made payable 
out of personal estate) in exoneration of liis personal 

estate 
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; and to continue the surplus, if any, at interest^ for 
the benefit of the person entitled to the residue of his real 
estate: and he devised all other his estates, and also such 
of his said estates as should not be disposed of by his trus* 
tees for the purpose before mentioned, to his wife for life, 
in satisfaction of all claims; and after her decease to JB. C. 
Burton for life, and to his sons and daughters, in strict set¬ 
tlement ; with a like remainder to N". C. Burton^ and his 
issue; with remainder to the third and other sons of the 
mother of B,, C. Burton^ and N, C. Burton, with remain¬ 
ders over. And he declared, that in case the estates 
devised to his trustees should not be sufficient for payment 
of his debts, and such legacies as were directed to be raised 
by sale of such estates, then, and in such case only, he de¬ 
vised such part of his other estates as should be sufficient 
for the payment of his debts and legacies, to Mary Burton, 
R. Gee, and R. Osborne, their heirs and successors, upon 
the same trusts as the estates previously devised to them 
in trust to be sold; and he appointed his wife sole exe¬ 
cutrix. 


1818. 

Burton 


V. 

Topu. 


The bill charged, that if the accounts of the testator*s 
real and personal estates were taken, it would appear that 
the estate agreed to be sold to the Plaintiff, or some part 
thereof, was devised to Mary Burton, Gee, and Osborne, to 
be sold to pay the debts and legacies of the testator; and 
that by having the accounts taken, and purchasing from 
C. A, Cooper the tithes of that part of the estate stated to be 
tithe-free which he was willing to sell, and by other neces¬ 
sary acts, the vendors might make a good title to all, or the 
greater part of the estate. 

To this bill the Defendants, Gee and Osborne, put in a 
demurrer and answer, demurring to the relief for want of 
equity, and admitting that a bill had been filed against the 
VoL. I. S Plaintiff 
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V. 

Todd. 


Plaiiilifr .as stated; and that Mart/ Bur Lon was dead. The 
deinuri'cr was overruled. («) 

The answers of the Defendants concurred with the 
statement of the bill, except in assigning to the delivery of 
the first abstract the date of January instead of March, 
1803; and of the second, the ISth of Scjiicniber, instead of 
the 18th of Noxmnber following. 


In May, 1809, the exception to the Master’s Report in 
the first suit was overruled ; after which, no larther pro¬ 
ceedings were taken. On the hearing of the second suit in 
December, 1813, the decree directed a reference to Rie 
Master to make inquiries relative to such of the debts and 
legacies of Robert Burton the testator, as were by his will 
directed to be paid or raised by sale of his real estates spe¬ 
cified, and relative to his real estates sold; and it was 
declared, that in case the Defendants Gee and Osborne 
could make a good title, the Plaintill’ was entitled to have 
the agreement specifically performed; and it was ordered 
“ that it be refened to the said Master to inquire and 
“ state whetiicr the said R. Gee and R. Osborne can make 
“ or procure to be made to the said Plaintiff a good title to 
“ the said hereditaments anti premises, or to any and what 
“ part thereof, pursuant to the particulars and conditions 
‘‘ of sale; and in case the said Master shall find that the 
“ said R. Gee and R. Osborne cannot make to the said 
“ Plaintiff a good title to any part of the estates, heredita- 
“ ments, and premises, pursuant to the said particulars and 
“ conditions of sale, the said Master is to slate to the 
“ Court specially in what respects, and by reason of what 
“ circumstances, the said R. Gee and R. Osbortie are not 
“ able to make to the said Plaintiff* a good title,” &c. {b) 


(rt) Toddx. (rce, 17 f^es. 27.'?. 

(ff) Lib. Ilt'g. B. 181 .?, fol. 


By 
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By his Report, dated the 6th December IS\ By the 
Master stated, that Gee and Osborne could make a good 
title to the estate sold, except that they had not shown that 
the 227 acres, or any other part of the estate, were tithe 
free, or subject only to a trifling modus. 

The cau'sc coming on for farther directions, was argued 
by Mr. Agar and Mr. DuclcM)ortii lor tlic Plaintiff; and by 
Mr. Ilart^ Mr. Brll^ and Mr. Barber^ for the Defendants. 

The Master of the Rolls. 

The first of these suits was instituted in May, 180d, by 
Messrs. Gee and Osborne, and Mrs. Burton, the trustees un- 
<ler the will of Mr. Burton, against Mr. Todd, to compel 
the f.peciflc performance of an agreement concluded in 
August, 1802, for the purchase of an cstnte. In Jiiw', 1806, 
the common order for a reference to the Master to inquire 
whether a good title could be made, was obtained by the 
Plaintifls. In December, 1 8 O 7 , the Master reported that a 
good title could not be made. To this re[)ort, the Plaintiffs 
took an exception, which was oven uh'd in May, 1809. No 
further proceedings have occuried in that suit. 

In October, J808, Mr 7br///filed a bill against Gee and 
Osborne, the trust^ces, and against the persons interested in. 
taking the accounts under the will of Mr. Burton, praying 
specific performance of the agieeinent, and that for that 
purpose the necessary accounts might be taken, or, in case a 
good title could not be made, compensation for the injury 
sustained by the Plaintiff' from the non-performance of the 
contract. In December, 1818, a decree was pronounced in. 
this cause, directing the necc'-sary accounts and inquiries, 
in order to ascertain whether a good title could be made. 
In December, 1816, the Master made bis report, stating that 
a good title could be made to the estates in question, ex¬ 
cept that the vendors had not shown that the 227 acres in 
the agreement described as tithe free, or subject only to a 
very trifling modus, were not subject to tithe. 

S 2 


1818. 



The 
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The decree, therefore, in the second suit, is nearly of 
course. The Plaintiff, Mr. Todd, is entitled to a specific 
performance, and to a compensation for the tithes of tlie 
227 acres. The only questions are, first, on what principle 
the accounts must be taken ? and, secondly, by whom the 
costs must be paid ? 

By the agreement in August, 1802, it was stipulated that 
the purchase money should be paid by instalments, one 
third on the 10th of October, 1802; one third on the 5th 
of January, 1803; and the remaining third on the 5th of 
April following, a good title to the estates being then made. 
The purchaser paid the first instalment, amounting t€» 
5333^. (is. 8rf. on the day appointed, the 10th of Octohei', 
1802; and the vendors have ever since retained that sum ; 
and have also received all the rents and profits of the 
premises, Mr, Todd never having been admitted into pos¬ 
session of any part. An abstract was delivered in January 
or March, 1803, and was returned by Mr. Todd before the 
May following, with the objections of his counsel, the 
principal of which was, that the title could not be approved 
unless certain accounts were taken in a court of equity. 
The vendors insisted that the taking of those accounts was 
not necessary ; and instituted a suit in May, 1804, to com¬ 
pel the purchaser to accept the estate without that prelimi¬ 
nary. Their attempt failed; and Mr. Todd having sub¬ 
sequently filed the second bill for the purpose of having 
the accounts taken, was resisted by the vendors, but ulti¬ 
mately succeeded. The vendors then having been uniformly 
wrong, while the purchaser was uniformly right, and 
having continued in possession of one-third of the pur¬ 
chase money, and in the receipt of all the rents and profits 
of the estate for upwards of 15 years, the question arises, 
Upon what principle the accounts are to be taken ? 


1818. 


Burton 

V, 

T-ooo. 


The usual course is, that the purchaser shall receive the 
rents, and pay 41. per cent, interest on the purchase money, 

— a prac-»» 
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— a practice rather hard, where the delay is not caused by 
him; the rents seldom yielding 4l, per cent.^ and the pur¬ 
chaser* after having been deprived of the enjoyment*of the 
estate, receiving it at last in a worse condition. In the 
present case, a delay of 15 years has been caused by the 
resistance of the vendors; and I think it is necessary to 
distinguish this case from those in which the Court has 
adopted the rule of giving to the purchaser the rents and 
profits of the estate, and to the vendor, interest on the pur¬ 
chase money. That rule was founded upon the principle 
recognized by Courts of Equity, that from the moment of 
the contract, although no purchase money is paid, the estate 
is to be considered as the property of the purchaser, and 
the purchase money the property of the vendor. But, in 
this case, the immediate payment of a part of the purchase 
money (no less a sum than 5600^.) requires a deviation 
from the usual practice. The vendors have not only con¬ 
tinued in possession of the rents and profits for the last 
15 years, but, during that long period, have also enjoyed 
the benefit of this large portion of the purchase money, and 
instead, as in the common case, of now receiving the whole 
amount with simple interest in a gross sum, they have 
had the opportunity of making compound interest, on one 
third part, during a number of years sufficient to double 
the principal. If therefore, in this case, the common rule 
\rere adopted, the effect would be to give to the vendors, 
who from the issue of the suit stand as aggressors, a double 
advantage, and to subject the innocent purchaser to a 
double loss, namely, a loss of the benefit to be derived from 
an annual receipt of the rents, and of such profit as a con¬ 
tinued use of his 5600/. would have given to him, beyond 
the interest for which he would now have been accountable 
to the vendors. That rule would bestow on the wrong 
doer all the benefit of his own delay, and inflict all the evil 
on the rightful suitor. 


IS 18. 

By V. TON 


V. 

Tobb. 


Under these circumstances equity deniauds that some 

S 3 mode 
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mode should be adopted by which the purchaser may be 
placed as nearly as possible in the same situation as if no 
part of the purchase money had been paid. The case is 
novel, and I am aware of no precedent, but on principle I 
think, that as in strict justice and conscientious dealing, a 
proportionate share ol'the estate slniuld have been conveyed 
to him, in immediate exchange lor his purchase money, the 
most ccjuitable course in the power of the Court appears to 
be, in addition to the usual directions, to allow to the pur¬ 
chaser interest upon the rents and profits ol‘ so much of 
the estate as is })roportionate in value to the purchase 
money already paid. 

It may be said that Mr. Todd might have applied for an 
order that the 53.^18/. 6s. 8r/., or the rents and profits, should 
bo brought into Coui t and laid out; but he has not done 
so, and the vendors have enjoyed the benefit of his omission. 

Under the circumstances, I am of opinion, that the 
vendors ought to account, not only for the rcjjts and profits 
of the estate from Ovtoher, ]8('2, but also for interest after 
the rate of Al. per cent, upon onc-third of the rents and 
profits. 

The costs of both suits must be {)aid by the Defendants 
to the second suit. '^Fhe orlijinal bill must be dismissed 
with costs, because the vendors, apprised of the objections, 
instituted a premature and improper suit, omitting to pro¬ 
vide the only proper mode of settling the tjueslion. As to 
tlie second suit, I'lie vendors took no steps to amend the 
original hill, and adapt it to llie purpose of obviating the 
ob'iections to the title. Mr. Todd had therefore iu> means 
oT obtaining a sjjccific performance of the agreement but 
by the institution of the second suit. The vendors op¬ 
posed his claim without success, and a specific performance 
was decreed. There was no inconsistency on the part of 
Mr. Todd, 'rhe provisions of the will rendered it necessary 

that 
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that the accounts shoukl be taken ; a proceeding in which 
all the parties to the second suit were interested. The 
vendors must be at the expense of clesfring the title by 
takinff the accounts, and therefore Mr. Todd is entitled also 

O 

to the costs of the second suit. 

“ His Honor doth order that the Plaintiff’s bill in the 
first mentioned cause stand dismissed out of this Court, 
with costs to be taxed by Mr. Courtenay^ &c., and in the 
second mentioned cause, His Honor doth declare that the < 
Plaintiff is entitled to a specific performance of the agree¬ 
ment, and to a compensation in respect ot'the 227 acres of 
land agreed to bo sold, not being tithe free or paying only 
a trilling modus; and it is ordoied that the said Master do 
settle such compensation, and take an account of what is 
due from the Plaintiff' in the second mentioned cause, to 
the Defendant Robert OsbortiCy the surviving trustee, for the 
remainder of the purchase money for the estate and pre¬ 
mises called Turner Hallf and the timber thereon, accord¬ 
ing to the })articulars and conditions of sale, and the agree¬ 
ment dated the 7th day of June, 1808, in the jdeadings 
mentioned, and compute interest thereon after the rate of 
Al.jm'cent. per annum, as to the sum of 5687/. 15s. 2d. 
part thereof^ from the 5th day oi January 1808, and as to 
the sum of 5687/. 15s. 2 d. the residue thercolj from the 5tli 
day April, 1808, when the I’espcctive portions of tlje 
purchase money ought to have been paid, and deduct them 
from what the said Master shall settle for such compensa¬ 
tion ; and it is ordered that the said Master do take an ac¬ 
count of the rents and profits of the said premises, accrued 
since the 10th day of October, 1802, received by the said 
Defendants Richard Gee and Robert Osborne, or either of 
them, or any person or persons by their or either of their 
order, or for their or either of their use, and in order 
thereto the parties are to produce before the Master upon 
oath all books, papers, and writings in their custody or 
power relating thereto, and are to be examined upon inter- 

S 4 rogatories 


1818. 




264 


CASES IN CHANCERY. 


1818. 


Burton 


V. 

Todd. 


rogatories as the said Master shall direct; and it is ordereii 
that the said Master do compute interest at 4/. jper cent, 
per annum^ on one third part of the said rents and profits 
which have accrued and become due and been received as 
aforesaid, in each and every year since the said 10th day 
of October^ 1802, from the respective times when such rents 
respectively were so received j and it is ordered that the 
said Master do tax the costs of the Plaintiff and the De- 
fendants|i2. C. Burton^ A. C. Burton^ John Clitheroe, and 
Sarah his wife, Thomas Mauleoerer and Mary Mauleverer; 
and it is ordered that the Plaintiff do pay to the said De¬ 
fendants their costs wlien taxed, and pay the amount of the 
money which shall be taxed for his ow’n costs of both the 
said causes to Mr. W., his solicitor; and it is ordered 
that the Plaintiff deduct the same; and also the said rents 
and interest, out of what shall be found to remain due to 
the said Defendant Robert Osborne, the surviving trustee, 
for the purchase money and interest; and it is ordered that 
the said Plaintiff do pay the residue thereof into the bank 
with the privity of the Accountant-General of this Court, 
in trust in this cause; and His Honor doth continue the 
reservation of farther directions, and any of the parties are 
to be at liberty to apply to this Court as there shall be 
occasion.” 


Keg. Lib. B. 1817, fol. 1802. 
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The ATTORNEY-GENERAL, (at the Relation of igie. 
WILLIAM IZARD,) - - - Informant; 

JAMES BROWN, JOHN HALL, and forty-six others, Jsif* 

Defendants. 


T)Y an act of parliament, passed in the 13th year of 
the king, for paving, lighting, and cleansing the 
town of Brighton, and removing and preventing nuisances 
and annoyances; for holding and regulating a market 
within the town; for building and repairing groyns, in 
order to render the coast safe and commodious for ships or 
vessels to unload and land sea coal, culm, and other coal, 
for the use of the inhabitants of the said town, and for 


Commissioii- 
^ appointed 
by act of par¬ 
liament, being 
authorized to 
levy a rate 
(not exceeding 
a certain pro¬ 
portion of the 
[»oor-nite) on 
tl e oci’iipiers 
of all houses. 


lavine a duty thereon; and for other purposes (a); com- 

missioners were appointed for carrying the act into exe ing, lighting, 

and watching 
the town, and 

another rate, not exceeding a fixed sura, on every chaldron of cojil, lainled on the 
tj^ach, or otherwise brought into the town, for repairing or building work - U protect 
the coast of Brighton against the encroachment of the sea, (the act recr that the 
inh^'bitants were unable to raise money sufficient for that purpose withom 'i.. aid of 
parliament,} with power of distress for non-payment, and liberty to ap ly ny surplus 
of the coal-rate, after payment of the debt contracted on the security of th:it rate, and 
the expe*^**®s repairs, &r. in aid of the rate for paving, &c.; to an information by 
the Attor"cy-f»eneraI, at the relation of an inhabitant, filed against forty-eight com¬ 
missioners (the whole number being a hundred), by the description of Acting Commis¬ 
sioners, stating that the commissioners had, during several years, levied the coal-duty 
at its inaxiinu'tt* and applied a large proportion of the produce in aid of the town- 
rate for paviiiit> &c. instead of the construction and repair of works for tlie protec¬ 
tion of the coa'>t» and the discharge of the debt contracted on the security of the 
coal-duty, and had distrained the goods of the relator for non-payment of the duty, 
and praying an account of the money levied and expended, an injunction against an 
undue levy, and a direction that the com issioners should replace any sums which 
they had applied to purposes not warranted by the act, a general demurrer for want 
of equity, and a demurrer ore terms for defect of parties, were over-ruled : the Lord 
Chancellor being of opinion, that a parliamentary grant of a duty on coal imported 
into a town, in aid of the pecuniary inability of the inhabitants to protect the town 
from the encroachment of the sea, is a gift to a charitable use; that a clause in the 
act directing suits to be prosecuted against the treasurer only, was not applicable to 
oases in which a lequate relief could not be obtained except against the commis¬ 
sioners ; and that the information might be sustained against the acting commissioner^ 
only, for the purpose of relief in respect of their past acts, and for the purpose of 
prospective regulation other commissioners might be made parties as they qualified and 
assumed the functions under the provisions of the act. 


(a) 13 G’(?o,3. C.34. 


cution, 
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cution, with power (among otlier tiling'^) for seven or more* 
of them, to direct the sin els^, l.'no!., and ways within the 
town to be cleansed and ligiiied in sncli manner as they 
shoukl think necessary, anti lor (ic‘ii a>ing ihe expe nses so 
incurred, in every year after passing llie act, (the first 
year to be computed from the 25th of Decembvt\ or 

oftencr if they should think nccessjuy, to n'aki.- one or 
more rate or rates, assessment or arsessuK'uts, to be signed 
by seven or I'tiore of them, on the tenants or occupiers of 
all houses, shops, warehouses, &c. tenements or heredita¬ 
ments, within the town, not exceeding in the whole in 
any one year three shillings in the poiintl on the rate 
made for the relief of the poor; the nicuey so raiacd to be 
be paid to the collector, with powers of distress and sale in 
case of non-payment. After certain provisions, among 
others, for enabling any person, under an order from five 
or more of the commissioners, to inspect the potji’-rales, 
and for authorizing the commissioners to borrow money 
on the credit of the rates arising under the act, one section, 
reciting that “ the town of Brighton is situatcil by the sea¬ 
side, and within six miles of the port or harbour oi' S/iore- 
kanif and belongs to the said port, and that great part 
having been destroyed by the breaking in of the sea, 
several groyns were some years since erected which have 
preserved the town, and the coast is now safe and com¬ 
modious at several times of the year, for ships and vessels 
to uidoad and land sea-coal, culm, and other coal, on the 
beach of the town, for the use of the inhabitants; and that 
the said groyns are become greatly out of repair, and the 
inhabitants of the town are not able to raise money suffi¬ 
cient to repair the same without the aid and authority of 
parliament,” constituted and appointed the commissioners, 
or any seven or more of them, trustees for rejiairing, im¬ 
proving, maintaining, and preserving the said groyns, and 
erecting and building any new groyns, or such other works 
as to them, or any seven or more of them, at any general 
meeting assembled for putting in execution the powers by 
the act given, should seem most proper. The following 

section 
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section enacted that, « for the better eifecting and support 1818. 
of the premises, there should, from the 24th day of Ju7ie, 

1773 , be paid to the said trustees and their successors, or Generai, 
such persons as seven or more of them should appoint, the Brown. 
sum of sixpence for every chaldron of sea-coal, culm, and 
other coal, that should be landed on the beach of the 
coast at the town of Brighton ; and the said trustees and 
their successors, &c, were authorized and empowered to 
collect and receive the said sum of sixpence from the mas¬ 
ters or ownci-s, or other persons having the rule or com¬ 
mand, of every ship or other vessel, for every chaldron of 
sca-coal, culm, or other coal, landed and discharged out 
of any shi}> or vessel on the beach or coast oi Brighton, 
or otherwise brought into the said town within the pa¬ 
rish of Bri'^hton. The act also authorizetl the trustees 
to distrain' lor non-payment of the rate, and to assign the 
rate as a security for money borrowed, not exceeding the 
>urn of 1500/. 


The information filed the 26th of November, 1814, 
stated, that by an act of parliament passed in the fif¬ 
tieth year of the king, entitled, “ An act to repeal an 
act made in the thirteenth year of his present majesty, 
for paving, lighting, and cleansing the town of Brighton, 
and removing and preventing nuisances and annoyances 
therein; for regulating the market, for building and re¬ 
pairing groyns to render the coast sate and commodious, 
for landing coal and culm, and laying a duty thereon, 
and for making other provisions in lieu thereof; and for 
regulating weights and measures, and building a town 
hall” (rt); the former act was repealed, except so far as 
relates to the market, and certain persons named were 
constituted commissioners for putting the present act into 
execution, with power to appoint a treasurer and clerk, 
and a collector or collectors of the rates or assessments 
to be levied, and the monies to be received by virtue ol 
the act, and a surveyor or surveyors, and such othai 

{ a ) 50 Geo . 3 . c . xxsviii. 
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officers for the necessary execution of the act as they 
should think proper; and such persons so to be appointed 
were to deliver to the commissioners, correct accounts in 
writing of all monies, matters, and things received or com¬ 
mitted to their charge, and the commissioners were to cause 
proper books to be kept, in which regular entries and 
accounts should be made of the several meetings held in 
pursuance of the act, and of the commissioners present 
thereat respectively, and of all acts and proceedings what¬ 
soever concerning the act, and also an account of all 
monies assessed or raised and received, or payable by 
virtue thereof and of the application and payment there- 
ofi and of all contracts to be made by virtue of the act, 
all which accounts should be examined and settled by 
the commissioners, or any thirteen or more of them, 
assembled at any meeting to be held in pursuance of the 
act, who, together with their clerk, should subscribe their 
names to the same; and all entries so signed should be 
admitted in evidence if necessary in any court; and such 
books should be kept by the clerk for the time being, or 
by such other person and at such place as the commis¬ 
sioners should direct, and should at all convenient times 
be open to the inspection of the commissioners, and of all 
other persons rated and assessed for the purposes of the 
act, or otherwise interested therein; and it was enacted, 
among other things, that for raising money for defraying, 
the several charges and expenses of paving, watching, 
cleansing, and lighting the town, and all other charges and 
expenses attending the execution of the act, (except so far 
as therein otherwise provided for,) and for defraying the in¬ 
terest, and repaying the monies borrowed upon the credit 
of the rates and assessments for paving, &c. directed to be 
levied by the former act, it should be lawful for the commis¬ 
sioners once in every year, or oftener if they should think it 
necessary, the first year to be computed from the 1st day of 
January, 1810, to make one or more equal rate or rates, as¬ 
sessment or assessments, to be signed by any thirteen or more 
of the commissioners for the time being, upon the tenants or 
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occupiers of all houses, shops, &c. tenements or hereditaments 
whatsoever within the town, so as such rates or assessments 
did not exceed in the whole, in any one year, the sum of 
4 s. in the pound on the scale for the time being, on which 
rates are raised for the relief of the poor of the parish afore¬ 
said ; and the commissioners were empowered from time to 
time, when they should judge necessary, to borrow at interest 
any sums not exceeding the sum thereinafter mentioned, 
upon the credit of the rate for paving, &c., and by any 
writing under their hands and seals to mortgage or assign 
the fate, or any part thereof; provided that nothing therein 
contained should authorize the commissioners to borrow 
on the credit of the rate for paving, &c., any larger sum 
tiian 3000/., until the sum of 3720/., already borrowed 
upon the credit of the said rate, was reduced to a sum not 
exceeding 2000/., except for the purpose of building a 
town hall and offices thereto; and it was further enacted, 
that it should be lawful for the commissioners to continue 
the market established under, and to collect the rriits or 
tolls payable by virtue of, the former act, which em¬ 
powered the commissioners, for the purpose of improving 
the market, to borrow any farther sums of money, not ex¬ 
ceeding in the whole the sum of 5000/., upon the credit 
of the market, and the rents, profits, and tolls thereof; 
and it was further enacted, that after the monies which 
.were then due, or which should be afterwards borrowed, 
upon the credit of the market, or the rents, profits, and 
tolls thereof, should have been fully paid and satisfied, it 
should be lawful for the commissioners, and they were 
thereby required, to pay and apply any surplus that might 
have arisen from the market, or the rents or tolls thcreofi 
either in aid of the rate for paving, &c., or the duty 
thereinafter directed to be levied upon coal and culm, 
as to them should seem reasonable and proper; and after 
reciting the provision of the former act, that the com¬ 
missioners named therein should be trustees for repairing, 
improving, maintaining, and preserving the groyns that 
had been erected for the preservation of the town, and 
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erecting and building any new ones, or such other works 
as should appear to them most proper for that purpose, 
and that the sum of sixpence should be paiil for every chal- 
dion of sea-coal, culm, and other coal, landeil on the beach 
of the coast of the said town, and that the coinn issioners 
might borrow any sum not exceeding upon the 

security of the said duty; and farther reciting that the 
commissioners liad accordingly borrowed the sum of 1.500/. 
upon the ticcurity, part of which was then due; and that 
since the passing of the former act, great encroachments 
had been made by the sea upon the coast adjoining the 
said town, and that the said duty had been found inadequate 
to the charges and expenses of erecting new groyns, walls, 
and other fences or works tyhich were necessary for the safety 
and protection of the town against such encroachments; the 
act authorized and reejuired the commissioners from time to 
time as to them should seem necessary and expedient, to 
repair, improve, and maintain, add to, alter, or remove the 
groyns, or fences, or works, then already erected and built 
or to be made, erected, and built, or to cause to be made, 
erected, or built, new groyns or other works whatsoever, 
which might appear to tliem necessary or proper for the 
safety of the town or any part thereof, or any part of the 
beach or shore within the town, and enacted that there 
should be paid to the commissioners, or to their collector, 
&c. any rate or duty which they should think fit to direct, 
not exceeding the sum of three shillings for every chaldron 
of sea-coal, culm, or other coal, landed on the beach, or 
in any other manner by land-carriage or otherwise brought 
or delivered within the limits of the town: and the act, after 
divers clauses for enforcing the payment of the last-men¬ 
tioned tolls, and for other matters relative thereto, autho¬ 
rized the commissioners for the purpose of maintaining,, 
repairing, or improving the present groyns or works for 
the protection of the town, and for erecting new groyns or 
works, and for making, repairing, and improving the 
same, to borrow upon the credit of the said rate 5000/. in 
manner therein mentioned. 
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The information further stated, that the acting commis¬ 
sioners under the last act of parliament were the Defend¬ 
ants. That at a meeting of the commissioners, held on 
the 2d of May^ 1810, it was resolved, that Thomas Attree 
of Brighton should be appointed clerk and treasurer to 
the commissioners, giving security to their satisfaction, 
(which security they had neglected to takej and which 
offices of treasurer and clerk ought not to be holden by 
the same person, the duties thereof being incompatible); 
and at the same meeting it was likewise resolved, that 
William Gates of the said town should be appointed col¬ 
lector of the tolls and rates, and Attree and Gates had 
ever since, and still acted in the said respective offices, and 
at the last-mentioned meeting, the commissioners directed 
that from that day, (the 2d May^ 1810,) until the 1st of 
May^ 1811, the duty on coal should be three shillings per 
chaldron; and at successive annual meetings of the com¬ 
missioners, the coal-duty was continued at three shillings, 
until the 1st of ibTm/, 1815. That the duty of three 
shillings per chaldron was accordingly levied by Gates 
in each of the years from 1810 to 1815, on all the sea-coal, 
culm, and other coal landed on the beach, or brought t<» 
the town, and Attree received from Gates the sums so 
levied, and after payment of the interest which accrued 
due on the debt of 1140/., the residue of the debt of 1500/., 
cpntracted on the credit of the former duty on coal, and 
of all the expense incurred in erecting or repairing groyns 
under the said acts, there was at the end of each of the 
said years a very large surplus of the said monies, which 
on the 29th of Novembet', 1813, amounted to 4808/. 16s. 7<'/» 
That it was the duty of the commissioners to apply a suffi¬ 
cient part of the surplus in payment of the debt of 1140/., 
and the surplus or remainder of the sum of 4808/. 1 bs. Td, 
would have been more than sufficient to answer the ex¬ 
penses of erectipg or repairing groyns for some years to 
come; but the commissioners, in breach of their duty, and 
without any necessity, on or about the 10th of December, 
1813, resolved that tlie sum of 2000/., in four several sums 
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of 500/. each, should be borrowed, at 5 per cent., on the 
credit of the coal-duty, and should be repaid by the trea¬ 
surer thereout as follows, vi^. 500/. and interest at the 
expiration of six months, 500/. and interest at the expir¬ 
ation of twelve months, 500/. and interest at the expiration 
of eighteen months, and the remaining 500/. and interest 
at the expiration of twenty-four months, from the time 
such monies should be advanced. 

The information further stated, that on the 12th of Ja¬ 
nuary, 1814, the commissioners, or some of them, in pursu¬ 
ance of the said resolution, signed three several debentures 
for 500/. each, which money was paid to the commissioners 
or to their treasurer Attree, for their use, by Mr. Thomas 
West, one of the commissioners. That the commissioners, 
or some of them, on the 2d of March, 1814, signed 
another debenture for 500/. to West, which moneyMSYas 
also paid to them or to Attree their treasurer, for their use. 
That the commissioners have in every year, from the passing 
of the act to the present time, misapplied a very consider¬ 
able part of the money arising from the duty on coal, and 
that although the act of the fiftieth year of his present 
majesty gave power to the commissioners to impose a duty 
on coal, not exceecHng three shillings per chaldron, to repair. 
See. the groyns, walls, or other fences or works necessary 
or proper for the safety of the town, or any part thereofv 
or any part of the beach or shore within the town, yet the 
commissioners have constantly, during the period aforesaid, 
applied a very considerable part of the monies arising from 
the said duty, in aid of the rate for paving, &c. the town ; 
and that the commissioners imposed, at the several times 
aforesaid, the duty of three shillings per chaldron on coal, 
not merely for the purpose of erecting and repairing the 
groyns as aforesaid, but that they might have a much 
larger fund to apply, in case of the town rate. 

The information proceeded to state, that on the 4th of 
June, 1810, the balance of the money arising from the 
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uoal-duty, after payment of the charges of erecting and 
repairing groyns and other incidental expenses, Amounted 
to 800/. 15s. ‘6d.; in Nox'jemher^ 1810, such balance amounted 
to 1613/. 5s. ‘Sd.; in November^ 1811, to 2200/. 10.9. lOr/.,- 
on the Decembet', 1812, to 3657/- 85 . It/.; and on the 

29th November, 1813, to 4808/. 15s. 7d.f and the total 
of the duty on coal from the 29th November, 1813, to 
the present time, amounted to a very considerable sum, in 
addition to the said sum of 4808/. 15 . 9 . 7d. That it ap¬ 
peared from the treasurer’s account, that the expenses of 
paving &c. the town, exceeded the receipts under the towni- 
rate, on the 4th June, 1810, by 1001/. 7s. Hd; on tJie 23d 
November, 1810, by 1222/. 0.9. [)d.; on the 2Sth of Novem¬ 
ber, 1811, by 3078/. 5i'. M)d.; on the 1st Januurif, 1813, 
by 5309/. 7s. 11</.; and on the 29th November, 1813, by 
7592/. 13s. Or/. That the annual deliciencks of the 
town-rate to answer the said expenses wore in a great 
measure made good out of the general balances of the 
coal-duty. That it appeared by the saitl respective state¬ 
ments that very large sums .arising I'roin the coal-duty 
h.ad been unjustly uiul iinpix)})erly applied by the com¬ 
missioners in aid of the rate for paving, &c., whereby 
persons not resident in the town, but occasional visitors 
thereto, and who greatly contribute to the hup|)ort thereof, 
had been compelled to pay a large proportion of the 
expenses which ought to have been borne by the resident 
inhabitants, viz. the expenses of paving, lighting, cleansing, 
and watching the town. That although the act confined the 
sums of money arising from the coal-duty and the other 
tolls and duties thereby made, and the town-rate, to the 
respective purposes before mentioned, yet the conmii.s- 
sioners, in breach of tlieir duty, had lately, out of the funds 
arisen from the rate on coal, caused to be erected a 
bathing-house on the beach of the town, the building of 
which was attended with a very considerable expense, iind 
had applied the said trust-fund to several other im[M ()per 
purposes, in violation of the act. 
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The information then stated, that it appeared by the books 
kept by the commissioners, that on the 21st of iW«y, 1811, 
it was resolved by them that W, R. Nott (one of the acting 
commissioners) should be paid the sum of 500/., in addition 
to the sura of 70/. paid by Attree, on account of his expenses 
relative to the act, and that AUree should be paid 300/. on 
account of the act; and on the 11th June^ 1810, it was re¬ 
solved that the sum of 73/. 185. Od. should be granted to 
Nott as a remuneration for his active services; and accord¬ 
ingly the said sums, or a considerable part therof, were 
paid to the said respective persons out of the fund 
arisen from the coal-duty. That no part of the sum 
of 2000/., borrowed by the commissioners upon the cre¬ 
dit of the coal-duty, had been applied by them to the 
repairing, &c. of any groyns or other works necessary or 
proper for the safety of the town, or any part thereof, or 
any part of the beach or shore within the town; but the 
last-mentioned sum had been applied by the commissioners 
to very different purposes, contrary to the act, and in vio¬ 
lation thereof, and of their duty in the due execution of the 
same. That the relator had applied to and required the 
commissioners, and Attree and Gates., not to proceed to 
compel payment of the duty on coal so directed by the 
commissioners to be raised, until the whole amount of the 
money collected and levied as aforesaid had been justly and 
fairly expended according to die meaning of the act; but 
the commissioners, their treasurer and collector, had not¬ 
withstanding, proceeded to levy a distress upon the goods 
of the relator for the duty on coal claimed by them to be 
due from him, and had actually seized and carried from 
off the premises of die relator coal to a larger amount than 
the duty so claimed. 

The information charged that the act meant and in¬ 
tended that the commissioners, before they imposed any 
duty upon coal, should calculate, or procure an estimate 
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of, the probable amount of the expenses to be incurred in 
the then current year, for repairing, &c. the groyns and 
other fences which might be necessary for the protection of 
the town against the encroachment of the sea, and that 
such a duty only ought to be imposed upon coal as would 
be sufficient to raise a sum equal to such expense, but for 
no other purposes; and that if it should happen that the 
commissioners were mistaken in their calculations, or that 
the estimate should exceed the sum expended, and that 
such excess should leave an inconsiderable surplus of tlie 
coal-duty after payment of the sums borrowed thereon, 
and the aforesaid expenses, and if there was no probability 
that any farther sum would be immediately wanted for the 
erection and repair of the groyns, then, but not otherwise, 
such inconsiderable surplus might be applied in aid of the 
town-rate. That the commissioners did not make, or cause 
to be made, any estimate or survey previously to imposing the 
coal-duty, for ascertaining the amountof the probable charges 
and expenses that would be necessary in erecting and re¬ 
pairing, &c. the groyns or other works, so that in imposing 
the duty of three shillings a chaldron on coal, they did not 
at all regulate themselves by the amount of such expenses, 
but, on the contrary, always imposed such duty, in order to 
raise a sum of money to be applied in aid of the town-rate, 
and well knew at the respective times when they imposed 
the duty on coal, that for the mere purpose of repairing, 
&c. the groyns, and erecting or building any new ones or 
other works, there was no necessity to impose such duty, 
and that the money in hand, arising from the previous 
duty levied, was more than sufficient to answer such ex¬ 
penses, or tliat at least a much less rate or duty than 
three shillings per chaldron would have been sufficient. 
That the expenses of repairing, &c. the groyns and other 
works never in one year were equal to the sum raised 
for that purpose, but, on the contrary, the duty in every 
year greatly exceeded the expenditure. That in no case 
were the commissioners at liberty, under the act of the 
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50 G. 3., to apply any part of the duty arising from coal 
in aid of the town-rate, until llu'y had paid off all monies 
which had been borrowecT upon the credit of the coal-duty. 
That Aftree, the treasurer to the commissioners, by their 
direction, had carried the amount of duties arising from 
coal, and the rents and tolls of the market, and the rates 
and assessments made on the inhabitants of the town, 
to one general account, and they had thereby appropriatetl 
the balance hi their hands, or in the hands oi' Attree, on ac¬ 
count of the duties arising from coal, to the payment of the 
deficiency in the rates and assessments on the inhabitants of 
the town. That the receipts of the duty on coal ought to be 
applied exclusively to the payment of the monies properly 
charged on such duty by the commissioners, and the expenses 
x)f erecting and repairing, &c. the groyns, and that no farther 
rate or duty should be imposed upon coal, but for such 
purposes. That though the money in hand, arising from 
the receipts of the coal-duty, was more than sufficient to 
answer the above purposes for a considerable time to come, 
yet the commissioners threatened to levy three shillings pel 
chaldron under the rate last made, and likewise to impose 
another similar rate upon the expiration of the old one; 
and that the commissioners ought to be decreed to replact' 
to the account of the coal-duty all such sums of money 
which they had improperly taken from the produce of that 
duty, and applied to purposes to which they were not. 
applicable under the second act. 

The information prayed, a declaration that the com¬ 
missioners are not entitled under the act of the 50 G. 3. 
to impose any duty on coal landetl on tlie beach of the 
town of Brighton^ or in any manner, by land-carriage 
or otherwise, brought or delivered within the limits of the 
town, except for the purpose of repairing &c. the grojms, 
walls, or fences, or works already erected and built, or to 
be made, erected, and built, for the safety of the said town ; 
an injunction to restrain the commissioners from imposing 

any 



CASES IN CHANCERY. 


277 


any duty or assessment on the coal so landed or brought 
to Brighton but for the purposes last mentioned, and to 
restrain the commissioners frotn levying, and Attree and 
Gates from receiving or collecting, any sum or suras of 
money under any duty or assessment on such coal which 
should not have been made for such last-mentioned pur¬ 
poses ; an account of all the monies collected by Gates and 
received by Attree^ or by the commissioners, in each year 
from the passing of the second act to the present time, in 
respect of the (luty on coal, and of the application thereof • 
in each of the said years, and of the expenses' incurred in 
each year, in the repairing &c. the groyns, walls, fences, or 
works erected for the safety of the town, and in erecting 
and building new ones, and an account of the money bor¬ 
rowed by the commissioners, and then due, on the credit 
of the coal-duty, and what money had been applied in 
payment of the interest on such debt; that the balance of 
the coal-duty so received by Attree, or by the commissioners, 
after deducting the expenses of supporting and erecting 
fences against the encroachment of the sea, and the pay¬ 
ment of the principal, if any, and the interest of the debt 
contracted on the said duty, might be ascertained and 
applied in payment of the debt due thereon, and that the 
residue of such balance might be applied exclusively to the 
payment of the expenses of supporting, maintaining, and 
. erecting fences necessary to prevent the encroachment of 
the sea; and if it should appear that the money arisen 
from, or borrowed on the credit of, the duty on coal, since 
the passing of the second act, had been applied to pur¬ 
poses not warranted by the act, then that the commissioners 
might be decreed to replace such money to the account of 
the duty on coal, and that in the mean time they might be 
restrained from borrowing any farther sum on the credit of 
the coal-duty, and that all the commissioners might be 
directed to keep distinct accounts of all monies hereafter to 
be levied under the act. 
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Attorney- enacted, that all actions or suits 

General which the commissioners might find necessary to prose- 
Brown. recovery of any damage or sum of money 

due to them, by virtue of the act, should be commenced 
and prosecuted in the name of their treasurer for the time 
being, and that all actions and suits which it might be 
necessary for any other person to commence or prosecute, 
on account of any contract made by the commissioners, 
or any of them, as such, or by any other person on their 
behalf, in pursuance of the act, for the non-performance 
of such contract, or for any other act or thing done by 
the commissioners, or any of them, or any other person 
by their order, in pursuance of the act, should be commenced 
and prosecuted against the treasurer for the time being. 
The 112th section authorized the churchwardens and 
overseers of the poor to grant a drawback of the duty to 
such poor persons as were not able to pay the same, on 
any coal for their own use, not exceeding two chaldrons 
in one year. The llCth section enacted, that after the 
money then due, or which should thereafter be borrowed, 
upon the credit of the duty arising from coal, and the ex¬ 
penses incurred in erecting and maintaining the groyns 
and other works, should have been fully paid, it should be 
lawful for the commissioners to apply any surplus that might 
thereafter arise from the said duty, in aid of the rate for pav¬ 
ing, &c. as to them should seem reasonable and proper. 

In December^ 1814, the Defendants filed a general de¬ 
murrer, showing « that His Majesty’s Attorney-General 
hath not, by the said information, made such a case as 
entitles him, in a court of equity, to any such relief against 
these Defendants, touching the matters in the said inform¬ 
ation mentioned and complained of, as is thereby prayed, 
or any other relief in a court of equity.”— On the argu¬ 
ment before the Vice-Chancellor, the Delcndants alleged, 
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ore tenus, as another cause of demurrer, a want of parties. 
The demurrer having been allowed by His Honor (a), was 
now argued on appeal. 

Mr. Leach and Mr. Hornet in support of the demurrer. 

This is a case primes impressionis. No precedent has 
been produced of an information similar to the present. 
In the absence of authorities, (itself a forcible argument 
against the relator,) it is clear, on principle, that the Court 
cannot entertain jurisdiction in a case such as is here stated, ^ 
or in any case administer the relief here prayed. 


1818 . 


Attoeney- 

Geneeai. 


V. 

Brown. 


1816. 
April 10 . 


The case stated is, that certain commissioners, authorized 
by an act of the legislature to impose, within a limited 
district, two distinct rates, affecting distinct descriptions 
of property, and applicable respectively to purjioses of two 
distinct classes, each beneficial to the town of Brighton^ 
have consumed on purposes of the one class an undue pro¬ 
portion of the rate which was appropriated to purposes of 
the other class. That statement presents no ground for 
the interference of a court of equity. Such a provision 
cannot be represented as a gift to charitable uses. Here is 
no gift; no transfer of a fund; it is a mere compulsory 
levy, authorized by the legislature; a local tax. What 
analogy exists between such an exercise of sovereign power, 
and the act of an individual proprietor devoting a portion 
of his property to public purposes ? 

The cardinal objection to this information is, that it 
requires the Court of Chancery to administer criminal law. 
Your Lordship is prayed, first, to declare that the conduct 
of the commissioners is a crime at law, (a singular office 
for a court of equity); next, to restrain by injunction the 
commission of that crime, in order that, if repeated, it may 
be punished in the form of process for contempt of Court; 


(a) 21 Jan. 1815, Reg. Lib. A. 1814. fol. 304. 
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and, finally, to compel the commissioners to replace sumu# 
misapplied; in other words, to inflict a fine. A court of 
equity cannot, either on authority or on principle, assume 
a jurisdiction of this nature. 

The information charges that the commissioners have 
illegally levied, and illegally applied, certain rates; that is» 
unquestionably, a nnsdemeanor at law; and the Attorney- 
General, representing the public, is competent to require 
from a criminal tribunal the infliction of a punishment 
due to the offence; but he has no right to the aid 
of a court of equity for extorting from the Defendants 
answers to interrogatories which tend to criminate them, or 
for enforcing the provisions of the penal code, and inter¬ 
posing the process of contempt as an additional sanction. 
A court of ec^uity cannot administer criminal law by in¬ 
junction. 

The information requires the Court to make regulation? 
for the conduct of commissioners under an act of parlia¬ 
ment, in effect superseding its operation. The act has 
provided specific remedies lor parties aggrieved ; directing 
suits as well as actions to be instituted against the treasurer 
as the only Defendant. Under that clause can the Attor¬ 
ney-General sustain an information filed, not against the 
treasurer, (the Defendant v/ho holds tliat office is made a 
party only in his character of commissioner,) but against 
a moiety of the commissioners, and for the purpose of 
transferring to this Court the administration of a fund 
which byr the express provisions of the act is confided to 
the commissioners ? 

For any abuse of their powers the commissioners are 
responsible at law; sums illegally levied may be recovered 
by action; if the goods of the relator liuve been distrained 
for non-payment of an illegal rate he may obtain redress 
from the ordinary tribunals. 


1818. 


AixoaNEY- 

Genkuai. 

V. 


*5 


Even 
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Even were the case within the jurisdiction of the Court, 
the relief sought is impracticable. The information prays 
that the sums misapplied by the commissioners, being re¬ 
placed by them, shall be, not refunded to the persons from 
whom they were illegally levied, but appropriated to the 
future purposes for which the coal-duty may be applicable; 
in other words, that money unduly taken from particular 
individuals in 1814 shall be employed in exoneration of 
persons liable to contribution in 1816: a proceeding in¬ 
consistent with the most obvious principles of equity. If 
the sums in question have been properly levied the relator’s 
case fails; if improperly, they are not subject to the act, 
and cannot be administered under it. On the allegations 
of the inforjnation the money now in the hands of the 
commissioners, the produce of an unauthorized assessment, 
is not a fund applicable to the purposes of the act, but 
may be recovered in an action by the individuals from- 
whom it w’as illegally takfen. Is the Attorney-General to 
repay to each of those individuals his respective quota? 
Can he protect the commissioners against their claims? 
Were it possible, as this information seeks, to render the 
commissioners personally responsible, how is the money 
to be applied ? Clearly not under the act, for the ground 
of imposing that penalty on the commissioners is that the 
rates were not such as they were authorized to levy. 


1818. 


Attohney- 

Gkneraj 


V. 

Bkown. 


Upon these grounds the demurrer on the record must 
be allowed; but we allege, ore tenus, another cause of de¬ 
murrer, want of parties. Admitting the jurisdiction, the 
Court will not interpose till the relator has brought before 
it all the persons by the regulation of whose conduct 
the public is to be protected. The individuals to whom 
powers are given by the act are about a hundred, of whom 
forty-eight only are parties to this suit. 

The commissioners not named, it is said, have not 
acted; but they may qualify and act forthwith. They are 

not 
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not to be represented by those now before the Court, and 
not only would not be restrained by an injunction granted, 
or bound by an account taken, in their absence, but are 
entitled to exercise what they consider as their rights, with¬ 
out regard to the decree. No prospective regulations can 
be made but in the presence of the whole body. The 
act has not distinguished acting and non-acting commis¬ 
sioners. Upon what principle can a distinction be made 
between individuals whom the relator has named as parties, 
and those whom he has thought proper to omit? There is 
no allegation that the acts referred to are the acts of the 
Defendants only. The acts of the acting commissioners, 
W'hoever may be present at every meeting, are the acts of 
all the commissioners. The injunction, if sustained at all, 
can be sustained against the Defendants only as individuals; 
but the suit is instituted against them, not as individuals, 
but as commissioners, and the terms of the prayer, com¬ 
mensurate with the terms of the appointment in the act, 
comprehend all the commissioners. 

* 

Sir Arthur Pigotty Sir Samuel Romilly, Mr. Belly and 
Mr. Newlandf in support of the information. 

The object of the information is to obtain from the com¬ 
missioners an account of the money levied and applied 
under the acts of parliament; the rest of the relief is in¬ 
cidental to the account. It seems difficult to comprehenrl 
the arguments by which the commissioners, entrusted with 
a fund applicable to specific purposes, and appointed 
under the express denomination of trustees, seek to protect 
themselves from accounting in this court. 

All property in this kingdom belongs either to private 
individuals, including bodies corporate, or to the public; 
for injuries to die former the ordinary remedy is an action; 
for injuries to the latter, an information by the Attorney- 
General. To one species of private property, however, the 
policy of the law extends a peculiar protection, and, injuries 

to 
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to it are rctlressod neither by action nor by mere inform- 1818 . 
ation, but by information at the relation of individuals, Attobney- 
lipon whom the assumption of that character imposes a Genebal 
liability to costs. Property of this description, to a certain Bbown. 
degree private, partakes the character of public property, 
as devoted to purposes in whieh, though more peculiarly 
beneficial to certain individuals, every subject is interested. 

On this demurrer the question is, whether the purposes 
declared in these acts of parliament, namely, the pre¬ 
servation and improvement of the coast and town of* 

Brighton, purposes in which all His Majesty’s subjects 
have an interest, are not public purposes such as entitle 
any one, in the character of relator, to state a case of 
abuse. It is not necessary that the purposes be charitable: 
in describing the practice of the Court on the subject of in¬ 
formations, Lord Rcdesdale mentions charities only as one 
instance among many, of the cases in which that remedy 
is allowed. («) Wherever a fund is appropriated to objects 
beneficial to the nation at large, any individual is entitled 
to the aid of the Attorney-General for compelling its due 
administration. 

The purpose for which this fund is raised, the protec¬ 
tion of the coast from the encroachment of the sen, is 
expressly enumerated among ])ious uses in the statute of 
’Elizabeth (b), from the terms of which principally the 
Court derives the definition of charitable purposes, (c) In 
describing the property upon which the statute is designed 
to operate, the preamble specifies property given “ for 
repair of bridges, ports, havens, causeways, churches, sea- 
banks, and highways.” In this instance the funds are 
appropriated to the preservation of the port and coast, 
and the repair of sea-banks. Had an estate been con¬ 
veyed on these trusts, it is indisputable that the due ap- 

(a) Treatise on Pleadings, p. 7. (d) 43 Elk. c. 4. 

(c) See a Vint. 567. 9 Ves. 405. 10 Vcs. 541, 
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plication of the rents might have been secured by iii' 
formation. 

It is true that the fund in this case arises not froni the 
spontaneous donations of individuals, but from a public 
compulsory contribution under the authority of parliament; 
but can that circumstance afford a reason for refusing to 
entertain an-information? If, on the petition of the in¬ 
habitants of Brighton^ the legislature had directed, that 
towards making provision for poor widows, and placing or¬ 
phans apprentices, suras should be raised by duties charged 
on goods imported, and ultimately, therefore, paid by the 
inhabitants, could the mere fact that the fund was provided 
by public contribution of that nature preclude the Attorney- 
General from enforcing by this process its just administra¬ 
tion ? Is it contended that if tolls taken on a canal were 
devoted to charitable purposes, the trustees could not be 
brought to a reckoning by information ? or that, when the 
legislature directed S/. PauFs church to be built from the 
produce of a duty on coal, no account could be taken of 
that duty ? In the exposition of the statute of Elizaheth, 
contained in Duke’s, Law of Charitable Uses, it is ex¬ 
pressly stated, that “ an imposition granted upon commo¬ 
dities imported or transported, to be employed upon repair 
of ports or havens, where they shall land, is a charit¬ 
able use, and within this statute.” (a) That authority is 
decisive. 

The argument, that on the allegations of the inl’orm- 
ation there is no fund in the hands of the commissioners 
for the purposes of the act, is fallacious. Tlu'y arc autho¬ 
rized to levy money in anticipation, for the protection of 
tlic groyns, &c., tlmugh no repairs were then necessary, to 
be applied from time to time, and to borrow on the credit 
of the rates. To what extent they were so authorized is 

(a) P. 55 . 

not 
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■not the present question. The charge against them is, 
misapplication of the funds levied under the act. The 
propriety of the levy, and the propriety of the application, 
are distinct subjects of inquiry. , 


1818 , 

'' ii»,ii ,1 1 

Attobney- 

(iENERAE 

V. 

Brown. 


It is objected that the conduct imputed to the commis¬ 
sioners, as the ground of the relief prayed, amounts to a 
criminal offence, and cannot, therefore, be cognizable in a 
court of equity. The information contains no criminal 
charge; no allegation that the commissioners have applied 
the funds to their own benefit. Can it be maintkined that 
the application of them to public purposes, other than 
those required by the act, is punishable by a criminal pro¬ 
ceeding? The commissioners are answerable for a civil 
breach of trust, but persons acting with delegated authority 
on the part of the public cannot be charged criminally 
unless they act from corrupt motives; without that imput¬ 
ation, the wilful and direct violation of an act of par¬ 
liament will not necessarily subject the parties to criminal 
process. 


Even if the acts imputed were criminal, and such as 
might be made the subject of an indictment for a misde¬ 
meanor, the inference would not be correct, that this Court 
is deprived of jurisdiction. Transactions may be cognizable 
both by civil and by criminal tribunals, being the subject 
of a remedial as well as of a vindictive proceeding. An 
assault and battery is at once actionable and indictable. 
Though no suitor can legally entitle himself to a pecuniary 
demand arising from transactions amounting to felony (a)^ 
he may so entitle himself from transactions amounting to a 
misdemeanor. Were the acts imputed indictable, yet if 
they constitute a breach of trust, the cestui que trust is 

(«t) *. e. before the trial of the ofiender on indictment; after his con¬ 
viction or acquittal, the person injured may recover damages, by action 
for the civil injury. Crosby v. Leng, 12 East, 409., and the authorities 
%cre cited. 


entitled 
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entitled to Your Lordship’s declaration that they shall not 
be repeated. The arguments by which this demurrer has 
been sup{K)rted extend to oust the jurisdiction of courts of 
equity in cases of fraudulent deeds, or conspiracies to ob¬ 
tain wills. It is clear that this Court may administer 
equitable relief where the subject-matter is criminal; as in 
the instance of nuisances. Baines v. Baker (a), Coulsm v. 
White (5), Ryder v. Bentham (c), Mtomexf^General v. 
Doughty (d), Mayor, of London v. Ward (e), Attorwy- 
General v. Cleaver, [f) 


The objection of criminality is applicable only to par¬ 
ticular interrogatories, and cannot, therefore, support a 
general demurrer, which proceeds on the assumption that 
the relator is entitled to no part of the relief sought. Were 
the information so framed that the commissioners could 
not be compelled to answer a single question, they might 
protect themselves against the discovery, but could not for 
that reason sustain a demurrer to the relief. The Court will 
distinguish between the question wl.at relief may be proper 
at the hearing, and the general objection that no relief 
should be granted* 

Upon the statement of the information a clear breach of 
trust has been committed; the charge is, systematic mis¬ 
application, the levy of the coal-duty at its maximum, for 
the purpose of applying the surplus arising from that levy 
in aid of the town-rate; in effect exonerating the resident 
inhabitants of the town, at the expense of the occasional 
visitors. Shall these commissioners, appointed for pur¬ 
poses in which all His Majesty’s subjects have an interest, 
and admitting, as for the purposes of the argument they 
must admit, the truth of these allegations, protect them¬ 
selves from the jurisdiction of this Court, and refuse to 

{«) Amb.\5%. sAtk.lSO. (b) 5 Ati. 21. (c) 1 

id) 2 VeJi. 455. (<•) 5 Ves, 129. (/) 18 ns.2l\. 

render 
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render an account of the fund which they have misapplied? 1818. 
It is clear that by this mode only can its due administration 
be secured, and if this Court refuses to interfere, the case is Genebal 

remediless. In the absence of corrupt motive in the com- BaowN. 
missioners, an indictment or information at law could not 
be sustained, for a mistaken construction, and undue exe¬ 
cution, of the statute under which they act: by action of 
trespass the proper application of the funds could not be 
obtained; and though on appeal to the quarter sessions an 
illegal rate were quashed, it might at the next meeting be * 
reimposed. The acts have provided no remedy for a case 
like this: they contain no clause requiring the commis¬ 
sioners to account, nor any provision for examining the 
propriety of the assessment. The erection of a tribunal 
for auditing their accounts might have created a difficulty. 

No other remedy existing, the King, as parens patria;, is 
entitled, by his Attorney-General, to protect the subject 
from injustice and vexation, to recal such parts of the fund 
as have been misapplied, and to secure for the future its due 
application. It is clear that the commissioners are not 
protected from the jurisdiction of this Court by the mere 
circumstance of their appointment under an act of parlia¬ 
ment. The Court has regulated the administration of the 
revenues of the free schools of Berkhampstead (a) and Btr- 
mingham (5), and in a recent case, assumed jurisdiction over 
.commissioners under an inclosure act. (c) 

The demurrer on the record, therefore, must be over¬ 
ruled, and the question on this appeal relates to that de¬ 
murrer only: on the demurrer at the bar, for want of 
parties, the Vice-Chancellor pronounced no judgment, 

(o) Attome^^General v. Price, 3 Aik. 108. Berkkampsiead Free 
Softool ex parte, 2 Vcs.^ Beam. 134. 

{b) Edai V. Foster, 2 P. Wins. 325. Gilb. Rep. 178. Sel. Ca. in 
Chan. 36. And see Attorney-General v. The Governors of the Foundling 
Hospital, 4 Bro. C. C. 165. 2 Ves. 42. 

(c) Speer v, Crauicr, 17 Ves, 216. 





288 


CASES IN CHANCERY. 


The Lord Chancellor. 

If a Defendant cannot sustain the demurrer on the re¬ 
cord, he is entted to demur we tcnus (u); but, avail¬ 
ing himself of*that right, he must pay the costs of the 
demurrer on the record, {b) 

For the Information. 

t'ntitled to de- 

niur ore tcnus. The demurrer for want of parties is untenable; on the 

paying the costs , 

ofthedemurn i; principle that it is necessary to introduce as parties on 

on the record. t}jQ record those persons only against whom relief can be 

obtained. If one of two executors proves the will, the 

other, though he may at any time obtain probate, is not a 

necessary party to a suit instituted by a person claiming a 

legacy ill opposition to another claimant, and praying an 

injunction to restrain the acting executor; against the exe- 
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». 

Brown. 

On the argu¬ 
ment of a de¬ 
murrer. the 
Defendant is 


(a) “ On argument of a demurrer, any cause of demurrer, though not 
shown in the demurrer as tiled, may be alleged at the bar, and will suji- 
port the demurrer.” (Lord Bcdesdale, Treat, on Plead, p. 176. Pile v. 
Price, 6 Vcs. 779. Cartwright v. Green, 8 Ves. 40.7.) But “ a demurrer ore 
teuus must be to that which the Defendant has demurred to on the 
record. If the cause of that demurrer on the record is not good, he 
may at the bar assign other cause; but lie cannot demur ore tenus upon 
a ground which he has not made the subject of demurrer on the re¬ 
cord.” (Per Lord Pldon,V.n Ves. £15, 216.) And, therefore, on a bill 
by an heir against persons claiming under a devise, praying a discovery, 
and that witnesses might be examined de bene esse, and their testimony 
recorded, a demurrer to the discovery having been over-ruled, the De¬ 
fendants were not permitted to demm* ore tenus to the examination ol 
witnesses. Pitts v.Hshort, 17 Ves. 213. 

(b) “ If any cause of demurrer shall arise, and be insisted on at the 
debate of the demurrer, more than is particularly alleged, yet the De. 
fendant shall pay the ordinary costs of over-ruling a demurrer, if those 
causes which are particularly alleged be disallowed; although the bill, 
Jii respect of that particular so newly alleged, shall be dismissed by the 
Court.” (Order by Lord Clarendon, Orders in Chancery, edit. Beames, 
p. 174., copied from an article in the Orders of the Lords Commissioners, 
published in 1649, id. App. p. 488.) Notwithstanding this order, a 
practice seems to have prevailed of refusing costs to either party, on 
allowing the demurrer ore tenus. See the authorities cited by Mr. 
Beames, p. 174, n. 39. 
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cutor who has not proved, or tlie non-acting commissioner, 181S. 
no relief is sought. 

GzHliRAl. 

IVlr. Li€(ichj in reply. BaowN, 

This is by far the most important case that has occurred 
in this Court since I have known it. The question is, 
whether in every instance of public contribution under 
act of parliament not referrible to the head of revenue, 
a court of equity assumes jurisdiction to render the collect¬ 
ing officer personally responsible for sums levied on an 
erroneous construction of the act? It is admitted by the 
Attorney-General that, to this moment, no attempt has 
ever been made to establish such a jurisdiction. Tho 
argument of inconvenience cannot be gravely urged against 
a system which has prevailed from the Conquest; but were 
the fact otherwise, this Court can no more make laws on 
a principle of convenience, than on any other principle. 

The proposition of the relator is, that a court of equity 
may entertain jurisdiction over commissioners appointed 
by a local act of parliament, and inflict on them a fine 
for misconduct. At common law, such commissioners, 
if they corruptly abuse their powers, arc punishable for a 
misdemeanor; if they act erroneously, not corruptly, they 
cannot be made the objects of a criminal proceeding, the 
law not unjustly visiting error as a crime ; but is no mode 
provided of instructing them in their duty ? For that 
purpose, beyond question, an information in the nature 
of quo ’warranto would lie. The case of the Corporation 
of Bedford Level (a), and the authorities there cited, 
clearly designate that as the proper remedy, where any 
set of men encroach on the prerogatives of the crown, or 
on the sovereignty of the legislature; and Mr. Justice 
Lawrence particularly enumerates as fit objects of that 
proceeding, persons exercising the functions of commis- 


Voi-. I. 


(fl) 

u 


Moners 
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ftioneiN uiuler an act of parliament to levy rates foi 
pavinp^ a town, {a) On tlie other hand, the individual 
from whom an unjust levy is made, may maintain an action 
of trespass, if not replevy the distress. Such are th(' prin¬ 
ciples of the commoji law. The coimuissioners if corrupt, 
arc criminally re-fponsiblo; if in error, may he >e( right, 
and individuals injured by their acts may obtain redress. 
Where then is the necessity of giving to a court of equity 
a jurisdiction without preceder,, and, as I contend, against 
principle i 


The duties of the Attorney-General, if I understand 
them, are these. In courts of criminal jurisdiction, the 
King, as parefis jyairire, is the prosecutor; but the sovereign 
cannot sue before his own tribunal, or address his own 
judges; for those purposes he is represented by the Attorney- 
General. Criminal proceedings, therefore, with few ex¬ 
ceptions, are in the control of that officer, and in civil 
courts, the rights of the crown are under his protection. 
A nuisance in a river or a harbour, or on a highway, may 
be abated by tlic hand of the subject; but sue!) abatement 
becomes not the dignity of tl»e crown; it abates the nui¬ 
sance by the information of its Attorney-General: by in¬ 
formation here, or in the Court of Exchequer; for in 
every case which concerns not t!)e revenue, the jurisdiction 
of the two Courts is concurrent. Wherever the subject may 
abate a nuisance, the Crown may sue by English bill in any 
court of equity ; on the principle, that a public evil exists, 
which it is the duty and the prerogative of the Crown to 
remove. 


The Attorney-General, the servant, not of the pub¬ 
lic, but of the Crown, exercises another authority, which 
requires particular consideration. It is the duty of a 
court of Cf|uity, a main part, originally almost the whole. 


(«) P.560. 
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of its jurisdiction, to administer trusts; to protect not the 
visible owner, who alone can proceed at law, but the 
individual equitably, though not legally, entitled. From 
this principle has arisen the practice of administering the 
trust of a public charity : persons possessed of funds appro¬ 
priated to such purposes are within the general rule; but 
no one being entitled by an immediate and peculiar interest 
to prefer a coni}>laint, who is to compel the performance of 
their obligations, and to enforce their responsibility? It is 
the duty of the King, i\s jjarrns pnfrier, to protect property 
devoted t{) charitable uses; and that duty is executed by 
the officer who rc})rcscnts the Crown for all forensic pur¬ 
poses. On this foundation rests the right of the Attorney- 
General in such cases to obtain In* information the inter¬ 
position of a court of ecjuity; and the relator has therefore 
insisted, that these acts of parliament constitute a charitable 
trust. His argument is, that the statute of Elizabefh 
enumerates building bridges and repairing sea-banks 
amo!ig charitable purposes; in other words, that because a 
repair of sea-banks may, therefore every such repair must, 
be a chaiitable use. If a benevoltmt individual devotes 
money to the construction and maintenance of a bi’idge, 
the design brings the donation within the tlescri{>tion of 
the statute : the motive being cliuritable, there is no dis¬ 
tinction whether the gift proceeds from the Crown, or the 
legislature, or a private subject; but because a voluntary 
application of property from such a motive to such a })ur- 
pose is a charitable trust, can that character be imputed to 
a compulsory levy, authorised by the legislature? Th(‘ 
argument would prove every county bridge a pious use. 


1818. 
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It is next insisted, that the information may be supported 
on the principle, that the King, by virtue of his prerogative, 
and his duty to the public, has an interest in harbours, 
rivers, and the sea-coast. No such point can be raisetl on 
this record. The information contains no reference to th<‘ 
right and duty ol’thc Crown to protect navigation; on th. 

U 2 eoti- 
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contrary, it expressly asserts that all which ought to have 
been done for the defence of the coast, and more, has been 
done; that the commissioners have exceeded the obligation 
imposed on them in providing for the repair of the groyns, 
&c. The authority of Lord Uedesdale is then alleged, that 
charities form only one of many instances in which the At¬ 
torney-General may sustain an information. Lord Redes- 
dale has not assumed to declare the law: he undertook no 
more than to collect decided cases: has he cited any case 
similar to the present ? 

It is contended that the commisioners, being in posses¬ 
sion of a surplus, may be compelled by this Court to apply 
it for the purposes of the trust. The principle is unques- 
able; but omitting the objection, that in a case like the 
present, the Court will not administer relief at the instance 
of the Attorney-General, the statement from the bar is at 
variance with the record. The information alleges that 
whatever sum is in the hands of the commissioners has 
been illegally levied, and ought to be repaid. Was it ever 
heard that money, of which a party had improperly pos¬ 
sessed himself, was a trust-fund, to be administered under 
the direction of a court of equity ? 

The term trustee in the act (employed once, at least, by 
mere mistake, for the term treasurer,) cannot affect the 
question. The character of the commissioners is deter¬ 
mined, not by the name under which they are casually de¬ 
scribed, but by the duties assigned to them, the acts which 
they are to perform. If these commissioners are trustees, 
what officer of the Crown is not a trustee ? In one sense, 
undoubtedly, all public offices, even the prerogatives of the 
Crown, are trusts; but are they trusts which a court of 
equity will regulate? A trustee, in the consideration of this 
Court, is the legal owner of property, subject to an equi¬ 
table claim. On the allegations of the information, the 
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commissioners have no legal ownership in the babince of 
duty misapplied. 

The relator, therefore, not being entitled to relief, the ge¬ 
neral demurrer for want of eejuity is good, although he may 
be entitled to discovery; on the principle, that the discovery 
is only ancillary to the relief. 

Another ground of demurrer urged ore tenus is want of 
parties. It is said that the Vice Chancellor has not pro¬ 
ceeded on that ground ; that had he overruled the demurrer 
OH the record, he must have charged the defendants with 
costs. 1 admit the fact. Tlie Vice Chaiicelloi*, thinking 
the information bad in substance, foreborc to examine its 
form; but is it not competent to the Court of Appeal, is 
it not a part of its duty, to consider every ground of de¬ 
murrer alleged ? Must we be remitted to argue the ob¬ 
jection before the Court below ? or are we to be deprived 
of its aid, because the Vice Chancellor thought we had a 
better ? The validity of the objection is clear; the act, to 
which, as a public act, the Court must advert, appoints 
commissioners, who arc no parties to the record. 

TAe Lord Chancellor. 

Before I pronounce final judgment in this important and 
difficult case, I shall inform myself of the principles on 
which the Vice Chancellor proceeded. 

With respect to the demurrer ore tenuSi toy present 
opinion, subject to farther consideration, is, that if I have 
correctly read the information and the act of parliament, 
there is no want of parties. 

The next question is, supposing the information such, 
with respect to the nature of its subject-matter, as the 
Attorney-General may file, at the relation of private indi¬ 
viduals, whether the demurrer on the record can be sus- 

U fained 
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In a bill for 
discovery 
relief, a Plain¬ 
tiff nut en¬ 
titled to relief 
is not entitled 
to discovery. 
The converse 
of the rule will 
not hold. 


The Attorney- 
General is an 
officer of the 
Oowii, and in 
that sense 
only, the 
officer of the 
public. 


taint'd on any of the grounds stated ? It is objected that 
the information requires the defendants to answer charges 
amounting to a criminal accusation. On that objection it is 
clear, not only that if the information retiuires an answer to 
matter of criminal accusation, and also to innocent matter, 
the demurrer must be ovei-rulcd ; but that if it requires 
an answer to criminal matter only, yet that alone is not 
sufficient to sustain this general demurrer to the whole in¬ 
formation, to relief as well as to discovery. Though it is 
now settled (a doctrine introduced by Lord Thmiow {a) 
against the ancient practice) that if the bill prays discovery 
and relieli a plaintiff not entitled to relief is not entitled to 
discovery (i), the converse of that rule will not hold; be¬ 
cause he may be entitled to relief, without being entitled to 
it through the discovery; and may then obtain a decree, 
though he has not established his right by the defendant’s 
answer. (c) 

I believe it will be found on principle and precedent, 
that if the Attorney-(Jenoral can make proof of what he 
here alleges, though the defendants protect theniselve.s from 
the discovery, he may obtain relief. The Attorney Ge¬ 
neral is an officer of the Crown, and in that sense only, the 
officer of the public, (r/) To decide the (jucstion of his 
competence to sustain this information, the Court must 
look to every part of it, considering not only v\ bother it 
contains many points on which he has not, but whether 
it does not contain some ])oints on which he has, a 


(ff) Fry V. Finn, '2 Jiro. C. C. 080. Price James, 2 Bro. C. C. 319. 
2 Dick, Cif7, Walldus v. Brnh, 2 Dick. 665. 

(b) Puts V. Short, l7Ves.21(>. Gordon Simpkinson, IJ Ves. 509. 
Bakery. Mcllish, 10 Yes. 655., iiiid the cuscs tliere cited. 

(r) “ You cannot demur to a discovery, unless you demur to the re¬ 
lief; for then you do not demur to the thing rccjuired, hut you demur 
to the means by whicli it is to be obtained.’' Per Lord Thurlow, Mor- 
gan V. Harris, 2 Bro C.C. lei. And see iVarnig v. Mackreth, Forrest, 
Excheq. Rep. 12.9. 

(rf) See 4 Burr. 2570. Wdmol'-i Opinions and Judgments, 327,328. 

8 right 
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right to sue. The question then is neither more nor less 
than this, can the Attorney-General proceed in this court 
under this act of parliament? a question not depending 
merely on the construction of the act. If the demurrer was 
meant to take the opinion of the Court, whether these 
persons, call thorn commissioners or trustees, can not only 
de tempore in tempuSi levy duties which they from time to 
time conceive to be necessary, but while a debt remains on 
the security of one rate, apply the produce of that rate, not 
in discharge of the debt, but in aid of the other rate, I 
cannot conceive that such ought to be the construction of 
the two acts. I take them to mean, not that the commis¬ 
sioners are to calculate so as never to raise more than is 
required at the time, but that any accidental surplus of the 
coal-duty, raised on a bond Jidc calculation, may be applied 
in aid of the parisli-ratc. 


1818 . 


Attorney- 

General 


V. 

Brown. 


The other point is very material. Whether the Attorney- 
General can call in this suit for three objects: first restraint; 
secondly, account; thirdly, application of the money 
to the purj)oses of the act ? It is said, that this is not a 
charitable use, and I am not dis])osed at present to con¬ 
sider it such. But the two acts, in ^^ari materia^ must be 
taken together ; and it is remarkable that the first act never 
applies to the commissioners the name of trustees, with 
reference to any other subject than the rate on coal. Unless 
this Court could interpose, on the first act there would be 
no remedy any where. 'fhe act authorizing the commis¬ 
sioners to raise sixpence on the chaldron would be a de¬ 
fence t(j the proceeding by information it) the nature of 
quo warranlo^ for levying rates without lawfid authority. 
The duty of sixpence, like the duty of three shillings, is 
levyable, not on the inhabitants of Brighton but on all the 
King*s subjects wlio shall resort to that town to sell coal. 
Eventually, indeed, it falls on the inhabitants, who reim¬ 
burse it to the importer in the price of the commodity ; 
but it is imposed expressly on ail the King’s subjects rc- 

U 1 sorting 
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1818. 


Attorney- 

General 


V. 

Brown. 


sorting there by land or sea to trade; and imposed only 
for a particular purpose, and to be raised from tinje to 
time, according to the provisions of the act. Every one of 
the King’s subjects has a right, in some court, to insist 
that such a duty shall not be levied, except in conformity 
to those provisions. The second act extends the amount 
of the dut}^ to three shillings; and then comes the question 
on which I am not at present prepared to say that there 
is not much positive authority, whether, where a duty is 
laid on all the King’s subjects, in respect of their trade, to 
be raised for particular purposes, the public, and in right of 
tlie public, the Crown, have not an intprest if the duties are 
levied improperly, or if jiropcrly levied improperly applied, 
which the Attorney-General is entitled to protect ? I am 
not disposed to hold that the preservation of the coast is 
not a public interest; but without adverting to that ques¬ 
tion, this duty is expressly imposed on all the King’s sub¬ 
jects. The case requires accurate examination. 


1816. 

tTot). 25. j'jig Loud Chancellor, (o) 

I have reflected on this cose with great anxiety; since 
it appears to me, that, supposing the Attorney-General 
right in his construction of the acts of parliament, it will 
be very difficult to find an adequate civil remedy for the 
misapplication of the money collected on the coal-duty, 
if an information of this kind cannot be supported. 

[His Lordship then stated the provisions of the statute 
1.3 G. 3., and made the following observations on the 
clause conferring a power to distrain.] 

It has been thought, that if there is a right of distress, 
there must be a right to replevy, and that it would therefore 
be difficult to maintain a suit in this Court; but it seems 
to me that more weight is laid on that observation than 


(ffl) From Mr. Merivaleh note. 


belongs 



CASKS IN bHANCKRY. 




belongs to it; for the question would be, with respect IS 18. 
to the groyns, not whether an individual can replevy, 
if improperly distrained upon, but, attending to the whole General 
matter in the information, whether there are any means Brown. 
for compelling that which has been properly levied, to be 
properly applied ? An action of replevin, if decided against 
the party replevying, would decide only that he was com¬ 
pellable to pay the rate; but the principle which the 
Attorney-General must maintain here, against the persons 
who have received that rate, is, that when paid it shall be 
applied to the purposes of the act, and to no other. Sup¬ 
posing the case rested on this, one great question is, whether 
this act of parliament, in respect to the coal-duty, would 
create a charitable use ? It seems to have been considered, 
that because the duty was given by act of parliament it 
could not be a charitable use. If authority was wanted 
upon that subject, it would be enough, for my business to 
day, to refer to the j'fas^agc cited from Didr’s Exposition 
of the Statute o'i Elizabeth. After the fire of London^ when 
acts of parliament imposetl a duty on coal imported into 
the city or the river, among other purposes for rebuilding 
St. PanV^ church [a), beyond doubt that w’as a charitable 
use. Money given by a private donor for repairing a 
church or chapel is a charitable use; and if this is law, 
there is no reason v/hy money given by the public, if it is 
applied to a charitable purpose, should not be equally 
within the statute of Elizabeth. 


There arc many cases w'hich might be the cause of suit 
against the commissioners, qua commissioners, for the trea¬ 
surer cannot be procec*ded against where the act cannot 
be the act of the treasurer; for instance, suppose the com¬ 
missioners take possession of the place, by the addition of 
which the market is to be enlarged; this is a case in 
which the Court is in the habit of granting an injunction, 

(a) 19 Tar. 2. c. 3. 22 CVir. 2. c . 11 . \ Joc.^. c.\5. sJV.J.c.li. 

1 Ann, si, 2. c.l'J, 0 Ann. c. 22. 

but 
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1818. 

Attorney- 

Gjenebal 

V. 

Brown. 


but the suit must be against the commissioners, and not 
the treasurer. 

It has been argued, tliat because the poor are not to 
pay the duty, therefore this is not a charitable use. I 
cannot accede to that inference: the poor are not protected 
from payment, if they consume more than two chaldrons 
of coal in a year; but on what principle is it necessary that 
the poor should contribute, in f)rder to render this a 
charitable use ? 


The demurrer cannot be sustained on the greund that 
the matters charged in the inibrination may be consi¬ 
dered as matter of ollence, to be answered otherwise than 
civilly, and for two reasons; first, because it is a sufficient 
answer, that although the Attorney-General chooses to sue 
civilly, yet he may take care that no one else shall sue 
criminally; and secondly, that if the Attorney-General 
can prove his case, withotit introducing any criminal 
matter, he will be entitled to relief: but there is another 
irround of demurrer, which has been stated orr fenus^ and 
if it could be sustained, would dispose ol’ tJiis information, 
w ithout eutei'ing into any other consideration; and that is, 
that there is a want of proper parties. At })resent, I am 
inclined to think, that, in tliis respect, the information is 
defective ; but if that objection can be removed, I shouhl 
wish this ca^e to b(! spoken to by one couiis(d on each side, 
for I cannot, in o})position to the authority cited, bring 
myself to the conclusion that this is not a charitable use. 
If this is a charitable use, it seems impossible, considering 
the various objects in view, as they arc to be collected from 
the prayer of the information, to contend that, because 
the relator may have a remedy for his particular grievance, 
the Attorney-General has no ground of complaint for the 
misapplication of the duly to be raised. 

As to the passage which prays a declaration of the law, 
if it is part of my duty to declare what is the meaning of 

an 
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an act of parliament, I have no doubt in saying the mean¬ 
ing was, that the commissioners should apply only the occa¬ 
sional surplus, which a miscalculation of the expenses for 
the repair of the groyus might have produced; for the 
surplus could not be returned to the individuals, and 
therefore it was thought convenient that it should be ap¬ 
plied to another purpose; but it was never the meaning 
of the act of parliament that under colour of the coal- 
duty they should levy a duty for paving and lighting the 
town, any more than for the support of the poor. As to 
the question, whether they should be restrained, it would 
be difficult to decide, without satisfactory evidence, that 
there had been this abuse, and that a repetition of it was 
meditated; but if this duty can be considered within the 
intent and meaning of a charitable use, on what ground is 
it fo be said, that the Attorney-General cannot come hei'e, 
to have an account of the duty, to know liow it has been 
applied, and to obtain directions for the future application 
of it, in the ordinary way in which he comes for other 
charitable jiurposcs? I confess, therefore, that unless 1 
hear more to convince me to the contrary, In my opinion, 
this is a charitable use within the statute of Elizabeth ; but 
at present I cannot overcome the objection of want of 
parties. The inlbrrnation has made the present commis¬ 
sioners the only defendanis, whereas the accounts prayed 
.refer to a period wiicn it is not averred that they were 
the acting commissioners, and when in probability tbc\ 
were not. 


1818. 


Attohni'y- 

Gensrat 


V. 

Brown. 


The case was again argued by Mr. Leach, in support of 
the demurrer, ami Mr. Bell for the relator, but the Editor 
has no note of the argument. 


The I^OHD ClIANCEIXOH. 

Th{‘ question in this case turns on the powers and duties 
of commissioners against whom an information has been 

filed 


ISIS. 
April 5. 
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^ 1818. filed by the Attorney-General. The act of the IStli ycaf 

Attohney- appoints certain persons commissioners for 

Genekal paving, lighting, and cleansing the town of Brighton, with 
jBaowN. directions for the execution of their duty, and a provision 
that actions may be maintained in the name of one 
commissioner, or of the clerk or treasurer. After a variety 
of clauses for effecting its objects, the act authorises the 
commissioners, seven or more of them, for defraying the 
expenses of paving, lighting, and cleansing the town, 
to impose upon the tenants of all houses and other pro- 
perty, a rate not exceeding tlirce shillings in the pound 
on the rate made for the reliel of the poor ; anfl confers 
a power of inspecting that rate, on inhabitants having 
an order under the hands ol five of the coninjissioners. 
The act then empowers the commissioners to borrow 
money on the credit of the rate; and it is, I think, in the 
statement ol the security for money so borrowed, that the 
first mention is made of building or repairing grovns.’ 
Ihe provisions for this purpose are prefaced by a recital 
that the town ol Brighton is situate near the sea, within 
six miles of the harbour of Shorehajti, and that great part 
of the town having been destroyed by the breaking in of 
the sea, several groyns (by which I understand buttresses 
constructed for the purpose of supporting the shore) were 
some years since erected, which had preserved the town, 
and the coast was then safe and commodious for ships to 
land coal, &c. and that the groyns were greatly out of re¬ 
pair, and the inhabitants were not able to raise sufficient 
to repair the same without the aid and authority of par¬ 
liament; it is therefore enacted, that the commissioners, or 
any seven or more of them, should be trustees for repairing 
the old, or building new, groyns, and that for effecting the 
premises, from the 24th of June, 1778, a definite sum should 
be levied, namely, sixpence on every chaldron of coal 
landed at the town ; and a subsequent clause authorises the 
trusteees to give security by assignment of the rate for any 
sum borrowed not exceeding 1500/. 
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This act continued in force till the year 1810, when an¬ 
other act was passed, by which, after a recital of the insuffi¬ 
ciency of the forjner rate to provide against the inroads of 
the sea, certain individuals arc appointed to repair and 
maintain the groyns already built, and, if necessary, to 
build new groyns or works, and, are authorized to levy a 
sum not exceeding three shillings for every chaldron of 
coal, &c. landed on the beach, or otherwise brought into 
the town, and authorised ipsissimis verbis for the safety and 
protection of the town, the inhabitants of which have been • 
described as unable to protect themselves against the ra¬ 
vages of the sea. 

It appears extremely difficult to maintain that there does 
not exist, in some court in this kingdom, an authority, I 
do not mean to punish for misapplying, or to replevy in 
case of unduly levying, but to compel the trustees properly 
to apply, the money which by these acts they were autho¬ 
rized to raise for specific purposes. 1 have not yet satis¬ 
fied myself that the recital preceding the power given to 
the trustees may not, within the doctrines often heard in 
this court, be represented as the recital of a charitable 
use; and this is clear, that the fund is set apart for the pur¬ 
pose of aiding the pecuniary inability of the inhabitants to 
protect themselves from the ravages of the sea. 

The act of 1810 contains a clause requiring observ¬ 
ation, that all actions or suits by or against the com¬ 
missioners, shall be prosecuted in the name of the trea¬ 
surer, or against the treasurer; it then orders books of 
account to be kept, with liberty of inspection to persons 
interested, and directs the application of any surplus of the 
coal-rate, but without a similar direction relative to a sur- 
j)lus of the paving rate. Next follows a clause fixing the 
quantum of the latter rate, no otherwise than by saying 
that it should not exceed the proportion of four shillings in 
the pound on the rate for the relief of the poor, and autho¬ 
rizing 


aov 

1818. 

Attornet- 

Generai. 

V. 

Bro^m. 
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Oenkrai. 


V. 
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rizing the imposition ot a duty on coal to the extent ot 
three shillings a chaldron. 

In my view of this act, it is no more than a continuance 
and augmentation of the provisions of the former act, in 
aid of that pecuniary inability, which, though not recited 
in the second act, was the avowed ground of the first, and 
must be considered as the ground of the second. It is 
clear, that though the legislature has given to the commis¬ 
sioners a power of raising any snm not exceeding three shil¬ 
lings in llie chaldron, yet that power can be duly exercised 
only to the extent which shall appear to them requisite for 
the protection of the town or of the shore; a purpose 
which limits their discretion. The clause itself restricts 
the authority which it confers, by describing that purj)ose 
as its object. Considering the impracticability of precisely 
ascertaining what .sum would be required, where the wisest 
calculations might be immediately falsified by the violence 
of the sea, it was reasonable to anticipate that the rate, im¬ 
posed upon a jn-obahle opiniofi of }n-oj)viety and necessity, 
might produce a surplus, and directions are given liu’ the 
application of that surplus, in aid of the other duties, but 
not till the debt contracted bad been discharged. 


Upon the clause entitling jHH)r j)(.'rsons who have paid 
the duty to a drawback, it is said that the act seems de¬ 
signed for the taxation of the ricli in aid of the poor. That 
representation is not correct. The prim iple of the act was 
the inability of the inhabitants of Brighton to provide for 
their own safety ,* whether right or wrong, I am not to in¬ 
quire, but that is the paramount principle. It directs that 
an aid shall be given to all; which, in a certain way, is a 
charge upon each ; and from which, therelbre, a portion of 
them, the poorer, are exempted. 


The information is filed at the relation of Izard, an 
inhabitant; and for the present jjurpose of deciding the 

validity 
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validity of the demurrer, I must assume the allegations of 
the information to be true. The demurrer extends to the 
whole relief prayed, and if therefore to any single part 
it cannot hold, it is bad. Although, for instance, for one 
of the grievances stated, the relator has a remedy by 
replevin, and althotigh a portion of the prayer is founded 
on that statement, yet if any other allegation entitles the 
relator to reliefj the doinurrer must be over-i’uled. Upon 
what principle it can be contended, that it was not the 
duty of the commissioners to np})ly the surplus of the coal- 
rate in discharge of the debt contracted by works for 
resisting the encroachments of the sea, before any appli¬ 
cation in aid of the town-rate, seems to me incompre¬ 
hensible; whether I am competent on this record to 
enforce the performance of that duty, is another question; 
but the information, stating the fact of the misapplication, 
to so much, whatever becomes of the rest, the defendants 
must answer. 


1818 . 


AXTOnKEY. 

Geneiui, 


V. 

Shown. 


It has been argued, that the commissioners arc noi- 
amenable to the jurisdiction of a court of equity, in respect 
of transactions which, according to the allegations, consti¬ 
tute a crime at law; but let it be recollected, that a party 
accountable cannot protect himself from an account in 
this court, by the mere suggestion that the duty of ac- 
. counting is blended with duties of another kind. The 
information contains a charge, which 1 must at present 
assume to be true, of misapplication of the funds, and on 
that the question again arises, what can be done here? (u) 


(<t) “ As to what is said relating to this information, complaining of 
misapplication of the revenue by the governors, wliich is a misbehaviour 
they cannot correct, there is no weight in that objection; for there i^ 
no complaint of the governors applying any thing of it to their own 
use; no court of equity, therefore, would decree them to pay that mo¬ 
ney out of their own pocket backwitrd, but will only regulate for the 
future, which is by removing those governors.” (IW Lord Hardwic/u\ 
Allurncy-Gencraf, v. Middleton, 2 Vcs. jas.) 


It 
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V. 

Bsown. 


An action of 
replevin may 
be maintained 
for goods dis¬ 
trained under 
a warrant from 
commissionci1> 
authorized by 
act of parlia¬ 
ment to levy 
rates for spe* 
cific local 
purposes with 
power of dis¬ 
tress. 

If the Plaintiff 
is entitled to 
any part of the 
relief sought, 
a demurrer to 
the whole re¬ 
lief must be 
over-ruled. 


It is imposssible to maintain that, admitting the truth of 
the allegation, the act of parliament has been duly exe¬ 
cuted. Can it be contended, that 4000/. ought to have been 
applied in reduction of the towa-rate, while the debt not 
only remained unpaid, but was encreased by new loans ? 
I assent to the doctrine of the Vice Chancellor, that the 
relator might have obtained redress by replevin, provided 
he could establish a case of illegal distress (a); but the state¬ 
ment of that fact by the Attorney-General will not deprive 
him of his right to relief on other grounds. In determin¬ 
ing the validity of this demurrer, the Court is bound to 
consider the whole relief sought; because, if any part is 
due, the circumstance of having prayed too much, will 
not support a demurrer to the whole. (Z») Hi on the true 
construction of these acts, the commissioners can be con¬ 
sidered in the sense in which I use the term, as trustees, 
putting out of the case all that has been done, except as 
inducements to the Court to look at the balance in hand; 
the information stating the existence of such a balance, 
the question would be, whether the Court has not juris¬ 
diction to secure its due application for the purposes of the 
acts. 


(a) On this point see Fenton v. Boyle, 2 Bos, ^ Pull. A. R. 399., and 
the cases cited in Pearson v. Roberts, Willes, 672. n.b. 

(A) “ The rule of the Court is upon demurrer of the whole bill, 
where the demurrer covers more than it ought, the Court will not split 
and divide it, as it will a plea; for a demurrer is taken unfavourably, and 
therefore it will be over-ruled : but that does not deprive tlie partjj' of 
his equity; for the same thing may be insisted on in his answer.” Per 
Lord Hardwicke, Bishop of Sodor and Man, v. Earl oiDerby, 2 Fes. 357. 
See Earl of Suffolk v. Green, 1 Atk. 451., and the cases cited by Mr. 
Sanders, n. 1., to which may be added. The Mast-India Company v. 
Neave, 5 Vcs. 173. Mayor, &c. of London y.Lcvy, 8 Fes, 403. Baker 
V. Mellish, 11 Ves. 70. In some instances, however, a demurrer has 
been allowed in part, Radcliffe v. Fursman, 2 Bro. P. C. edit. Toml. 
514. Bolt v. Lord Somerville, 2 Eq. Ca. Ab. 759. Lord Bedesdale, 
Treat, on Plead. 174. And the demurrer of several defendants may be 
good as to one and bad as to another. Mayor, &c. of Londmi v. Levy, 
e Ves. 404. 


One 
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■ One of the grounds on which, this demurrer has been 
supported at the bar, is not necessarily connected with the 
fact that the suit is instituted by the Attorney-General; 
I mean, that the information calls for disclosure of acts 
which would constitute criminality in the Defendants: my 
answer is, that as to parts, the objection may prevail, but 
as to other parts it cannot; and the Defendants being com¬ 
petent, not only by demurrer, but by answer, to protect 
themselves from answering, the demurrer as to the whole 
information cannot be supported, because an answer is re¬ 
quired to some questions tending to criminate, if an answer 
is required to other questions not tending to criminate. 
How would it be possible, were this an ordinary suit, to 
sustain, on such grounds, a demurrer to the whole relief ? 


1818. 

Attorney- 
Genera f. 

V. 

Brown. 


I observe that it has been considered as mischievous for 
the Attorney-General to come in aid of the relator in this 
case, with respect to the distress; but if the relator is not 
allowed to require the assistance of the Attorney-General, 
yet it will not be the less necessary for the Defendants to 
answer the information in other parts; provided that the 
suit can be maintained by the Attorney-General, the cir¬ 
cumstance of his joining as relator, a person who is not 
entitled to the equitable relief which he seeks, will not 
vitiate the proceeding; that point has been so determined 
in a late case before the House of Lords, (a) 

The 

(a) The Court require* a relator, in order to secure to the Defendants 
costs in the event of the dismission of the information, (Lord Redes, 
dale. Treat, on Plead. IS, 19. 1 Ves.72. 2 Ves.330. 1 Ves.jun. 247.)i 

but where a decree of regulation is pronounced, though not in con¬ 
formity with the prayer, so that the information has a foundation, costs 
are not given, {^Attorney-General v. Bolton, 3 Anstr. 820.) The suit is 
not abated by bis outlawry, (Lord Redesdale, 185. in the Attorney- 
General of the Duchy of Lancaster v. Heath, Free, in Cha. 13., the re¬ 
lator sustained the character of Plaintiff, ibid. n. d.), or death, (Lord 
Redesdale, 79. Waller y. Hanger, 2 Btdstr. \34.) •, but the Court siis“ 
pends farther proceedings until another relator is appointed, on the 
death, (Lord Redesdale, 79 .; and see Attorney-General v. PowcU, 1 Dick. 
555.); or lunacy, {Attorney-General v. Tyler, 2 Eden, 280 . 1 Dkk.37S. 

VOL.!. X Lord 
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The defendants then insist on a defect of parties. I am 
of opinion that that objection cannot prevail. On tlie con¬ 
trary, it is apparent that if the information can be sustained 
at all, as the information of the Attorney-General; and if 
the acts complained of are the acts of the commissioners, 
they are the proper parties to the record. The circum¬ 
stance that the acting commissioners of the time past may 
not be the acting coramisswmers during the progress of the 
suit, may, indeed, present a formidable obstacle to its suc¬ 
cessful prosecution; but, undoubtedly, as commissioners, 
they may be compelled to bring forward, from time to time, 
those accounts for which they were originally brought here; 
and the act having provided a mode in which their succes¬ 
sors are to be appointed, when an injunction is required 
against the body so formed, the suit, if it can be maintained 
at all, may certainly be maintained against them. If the 
Attorney-General can sustain the information, the parties 
may from time to time be changed. That part of the case 
presents difficulties, but no objection to the progress of the 
suit. The argument that the treasurer should have been, 
in that character, the sole Defendant, is untenable; tla* 
directions in the act arc not applicable to such a case as 
this, in which the relief sought could not Iiave been 
granted against the treasurer. 


We come then to the most material question, whelhei 
this is a case in which the Attorney-General can sue? On 
the best consideration, recollecting the judgment already 
pronounced, and expressing an opinion subject to review 


Lord Redesdde, 23.) of a sole relator. No new relator can be introduced 
without the consent of the Attorney-General. {Anon. Sel.Ca. in Ck.69.) 
It scenjs to have been held that the relator must have some, {Attorney- 
Oencral v. Oglander, 1 Ves, jun. 246.) though a remote, ( Attomey-Ge^ 
nerd v. BuefenaR, 2 Atk. 328.) interest in the subject of the suit; but the 
technical distinction between an information (with a relator) and an 
information and bill, (Lord Redesddc, 1 8 . 78, 79. Cooper^ Treat, on 
Plead, 106, 107.) appears to proceed on the opposite assumption. 

elsewhere. 
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'elsewhere,) and in order td teach us the delicacy of legis¬ 
lating on such matters, I shall not regret if this case is car¬ 
ried to a higher court,) I think that the Attorney-General 
may sustain this information. The first act authorizes me 
to say, that parliament interfered in favor of persons whose 
circumstances were such, that they could not, by their own 
mea'ns, support the town, and on that ground directed 
a sum to be levied and applied to the special purpose of 
erecting groyns for the preservation of the coast, it was, 
therefore, an aid given to a deficiency in the pecuniary cir¬ 
cumstances of the inhabitants, who must submit to be con¬ 
sidered as having represented themselves too poor to make 
this provision from their own funds. Parliament having 
by the first act appointed certain person-;, under the deno¬ 
mination of trustees, to levy and apply specific sums, I 
repeat here, that if the question had occurred between the 
date of that act and 1810, it would have been impossible 
to contend, that the persons so appointed were any thing 
less than trustees, for the purpose of applying these sums; 
and although the act of 1810 renders it somewhat more 
difficult to adopt that construction, yet I say, that the two 
acts are in pari materia; and that though the commissioners 
are entitled, under the last act, to raise a larger sum, they 
are so entitled in precisely the same character of trustees, 
and for the same purposes, as were expressed in the first 
act; namely, for the benefit of the poor inhabitants of 
Brighton. 


.ior 

1818. 

Attorney- 

General 

V. 

Brown. 



On this question the Court has been referred to the 
treatise on the Law of Charitable Uses, by Duke, which I 
have always heard quoted as a book of high authority: it 
contains the readings of a man of great eminence in his 
profession ; and 1 believe that the passage cited was a con¬ 
struction of the act by the very individual who drew it. 
The question comes to this, whether here is a charitable 
use; a grant within the terms of the statute of Bliza- 

X 2 heth ? 
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1818. 

Attorney- 
General 

V. 

Brown. 


betk ? (a) If it is, cadet queestio. On the words of the statute 
the following commentary is extracted from the readings of 
Sir Francis Moor: “ Ports and havens; such only as tend 
“ to safety of ships of sail, not other vessels; and creeks 
“ for harbour, wliicli are implied to find lights to guide 
“ ships into the haven is a charitable use wiili u these 
“ words. An imposition granted upon commodities im~ 
“ ported or transported, to be employed upon repair ol 
ports or havens, where they shall land, is a charitable 
“ use, and within this statute.” {b) 


I should be glad to know whether an impost in aid of 
the poor inhabitants of Brighton to repair groyns for the 
preservation of the town, and enabling ships to land goods 
there, is not within the terms of this construction of the 
statute ? 1 have heard nothing which prevents my concur* 
ring in the opinion, that a parliamentary grant, destined to 
such purposes, is a gift to charitable uses. If that doctrine 
is to be contradicted, it must be done by higher authority 
than mine. 

Demurrer over-ruled. 

Reg. Lib. A. 1817. fol. 7f)7. 


From this decision the Defendants appealed to the House 
of Lords, but before a hearing the parties compromised, 
the relator consenting to dismiss the information, on pay¬ 
ment of costs, as between attorney and client. 


(c) 43 Mk, C, 4. 


[h] Duke, p, 135. 
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PREBBLE t;. BOGHURST. 


The Lord Chancellor. j 

Sir Richard Richards, Knight, (Lord Chief Baron.) 

Sir Charles Abbott, Knight, (now Lord Chief* 
Justice). 


1810. 
March 19- 
1818. 
April 
May 2. 4. 
June 2. 9. 


TiY a bond dated the 10th of August^ 17C8, executed in P., on 

contemplation of marriage with Maty To'mnsend, John ^ y\exe- 

Prehhle bound himself, his heirs, executors, and adminis- f”**^*^ ® 

. in the penalty 

trators to Hojis Sloane and John Tilden^ their executors, of 2000 /., with 

administrators, and assigns, in the penal sum of 2000Z. jj®" oy’Jf 

Tlie bond recited the intended marriage, and that John the event of 

Prebhle to receive, on or before the day of marriage, x 

the sum of 200/., and that Mary 'fownsend was also pos- 

sessed of or entitled to a very considerable share or moiety three months 

of the personal estate of Thomas To’wnsend her late father, **** 

' „ cease, pay to 

which w'ould come to her immediately after the decease of trustees 

her mother Mayy Townsend the elder; and that in consider- 

ation thereof, and of the affection which John Prehhle bore if^ in the event 

towards Mary Temnsemd his intended wife, and for making 

a provision for the said Manj Townsend^ and the issue of I*"*! I*®" 

ing any child 

or children of 

tile marriage living at the decease of ./. P., his executors, &c. should, within three 
months after his decease, pay to trustees looo/, in trust for such child or children; “and 
farther if J. P. should, at any time during his natural life, become seised of any mes¬ 
suages, &c. in possession, and should settle the same upon Jlf. T. and the issue of the 
said intended marriage, by such good conveyances in the law as counsel should advise, in 
such parts and proportions, and to such use and uses, as should be thought requisite, 
the better to make a provision for M. T. in case she should happen to survive J. P. 
after the death of J\l. T., J. P. having married again, and then, and not before, be¬ 
come’seised of real estates, and having at his death left issue by both marriages, all 
the real estates of which he became seised during his life were subject to the obli¬ 
gation, and settled on the issue of the first marriage as tenants in common in fee. 

X 3 


the 
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1818. the said intended marriage, in case the same should take 
V^EBia t John Prebble had agreed, nt)t ( iily to pay such sums 

r. of money to such perhons, and at such times as therein 
BoGHwnsx. mentioned, but that if at any time during the term of his 
natural life he should be seized of any messuages, tene¬ 
ments, lands, and hereditaments in possession, he would by 
such good conveyances in the law as counsel should advise, 
settle the same upon Mary Townsend and the issue of the 
intended marriage, in such parts and proportions, and to 
, such use and uses, as sliould be thought requisite, the better 
to make a provision for her in case she should survive the 
said John Prebble; and the condition of the boiul was, that 
if the said intended marriage took effect, and Mary Tomns- 
should mrVwe Joh7i Prebble^ then if the heirs, executors, 
admistrators, or assigns of John Prebble should, within 
three months next after his decease, pay to Sloanc and 
Tilden, their executors, &c. 1000/. in trust for Mary 
Townsend, her executors, &c. h)r ever; and'also if the said, 
intended marriage took effect, and John Prebble should 
survive Maty Townsend, and there should be any child or 
children of the said intended marriage, living at the time 
of the decease of John P/ebble, then if the heirs, executors, 
administrators, or assigns of John Prebble should, within 
three months next after his decease, pay to Sluane and 
Tilden, their executors, &c. JOOO/., in trust to pay and dis¬ 
pose of the same unto and among ail ami every tlic son and 
sons, daughter and daughters, of the said intemled mar¬ 
riage, ill equal shares and proportions, if there should be 
more than one, and if but one, then wholly to that one, at 
their respective age or ages of twenty-one years, and in 
the mean time, to pay and apply the interest and proceeds 
arising from the said sum of 1000/., for the use of such son 
and sons, daughter and daughters, equally if more than 
one, and if but one, then wholly to that one ; and farther 
that if the said intended marriage took effect, and John 
Prebble should, at any time during his natural life, become 
seized of any messuages, tenements, lands, and heredita- 

15 ments 
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m^nls in possession, and should settle the same upon Mary 
Vownsend and the issue of the said intended marriage, by 
such good conveyances in the law as counsel shouki advise, 
in such parts and proportions, and to such use and uses, as 
should be thought requisite, the better to make a provision 
for Mary T(/w>isend in case she siiould happen to survive 
John PrehblCf then the obligation should be void. 

The marriage was solemnized, and in 177^ MaiyPrebbfe, 
formerly Mary Townsend^ died, leaving several children of, 
the marriage. During her life, John Prehble dxA not become 
seised of any real estate. In 1782 he contracted a second 
marriage with Ann Day^ and after that time became scisetl 
in possession of considcmble real estates. On the 19th of 
Duember, 1812, tJohn Prebhle died, leaving issue by his 
second wife, in favour of whom he, by his will and codicils, 
disposed of the greater part of his property. 

The bill filed by the children of the first marriage, 
against the children of the second marriage, the widow, 
and other persons c laiming under a settlement c'xecuted in 
contemplation of that marriage, or under the will and codi¬ 
cils, prayed, that the defendants, the devisees in trust, might 
set forth a list and description of the freehold, copyhold, 
and leasehold messuages, &c. of which John Prebhle was, at 
any time during his life, seised in possession, and what is 
become thereof^ and of which of the said estates he died 
seised in possession, and also a list and description of all 
title-deeds and other evidences in Uieir custc^dy or power 
relating to the same; and that the condition of the bond 
might be specifically performed, and all the freehold and 
leasehold messuages, &c. of which John Prebhle died seised 
in possession, be settled pursuant to such condition; and 
that an account might be taken of the rents and profits of 
all the said messuages, &c. received by, or come to the 
hands or use of, the devisees in trust, and that wha.t should 
appear due on taking such account might be paid to the 

X 4 IMain- 


1818, 


Pbreble 

». 

Boo HURST. 
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1818. 

Prebble 

V. 

BaoHtJSST. 


1 R 16 . 

March 19. 


Plaintiffs j and that the Plaintiffs might be declared entitled 
to the sai<l 1000/. with interest, after three months from the 
deaf!) <A' Jihu Prebble ; and that it might be referred to the 
Mahler to inquire what freehold, copyhold, and leasehold 
messuages, &c. of which John Prebble was seised in posses¬ 
sion at any time during his life, had been sold and disposed 
of by him, and at what , rice, and what would now be the 
value of the same, and to compute interest on such value 
fi'om bis death; and that the Plaintiffs might be declared 
entitled to have paid to them the said value and interest, or 
that the same might be invested in the purchase of freehold 
estates to be settled as aforesaid; the bill also prayed an 
admission of assets, or an account of the personal estate, &c. 


On this day the Plaintiffs moved for a receiver. 

Sir Samuel Romilly, Mr. Marti Mr. Bell, and Mr. Wake-^ 
field, in supjiort of the motion, insisted on the clear con- 
slrnction of the bond, as affecting all the real estates of 
which the obligor became seised during his life; and on 
the right of the Plaintiffs to have the rents secured, subject 
to the jointure of the second wife. 

Sir Arthur Pi»gott, Mr. Peach, Mr. Boupel, and Mr. 
Wingfield, against the motion, contended, that the bond 
affected those estates only which were aetjuired during 
the coverture, as in Cusack v. Cusack (a) that on the 
Plaintiffs’ construction, the agreement was unreasonable; 
and that the Court would not, in the absence of fraud, 
disturb the legal possession of the trustees. Uoyd v. 
Passingham. (b) 

The Lord Chancellor. 

This agreement, having been distinctly entered into, 
and on the consideration of marriage, is such as, when 

(a) 5 Bro. B, C. 116. edit. Toml. (A) 16 Ves. 59. 

Its 
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its meaning is once ascertained, a court of equity will 
enforce. If there has been a breach of the bond at law, 
the Plaintiffs are entitled to relief in equity; but they have 
no title in equity, if there has been no breach at law. 
The principal question therefore is, whether the omission 
to make a settlement of estates purchased after the death 
of the wife, is a breach of the condition of the bond ? 
On that question, it will be proper to obtain the opinion 
of a court of law. As to the particular object of this 
motion, if the trustees consent to pay the rents and profits 
into Court, I shall not appoint a receiver, {a) 


At the hearing, the Lord Chancellor directed a case 
for the opinion of the Judges of the Court of Common 
Pleas, on the question whether John Prebble, not having 
become seised of any real estate during the continuance 
of the first marriage, committed a breach of the condition 
of the bond, by not making a settlement of the estates of 
which he afterwards became seised in possession, on the 
issue of that marriage, (b) 

The 

(a) From Mr. MerivaU'^ note. 

(i) “ 19 th March, 1816. His Lordship doth order, that a case be 
made for the opinion of the Judges of the Court of Common Pleas; 
and it is ordered, that there be stated in such case, the bond in the 
pleadings in this cause mentioned; that during the marriage in the said 
bond mentioned as intended to be had, and which was afterwards 
had, the obligor therein, John Prebble, did not become seised of any 
messuages, tenements, lands, and hereditaments in possession; that 
the wife died in the lifetime of the said John Prebble, leaving children 
of such marriage, who are now living; that after her death, the said 
John Prebble married again, and had issue several children of his 
second marriage, who are now living; and after the said second mar¬ 
riage he became seised of an estate called Blachacre in possession; 
and it is ordered that the question therein be, whether, according to 
the true intent and meaning of the condition of the said bond, the 
said John Prebble would commit a breach of such condition, if he did 
not make a settlement of the estate called Blackactc upon the issue of 
the first marriage, according to the condition of the said bond; and it 
is ordered that the said Judges be attended with such case; and it is 
ordered that it be referred to Mr. Stephen, one of the Masters of this 

court. 


31S 


1818. 

Prkbsi,* 


Boohuabt. 


Pending a 
ouestion, whe- 
tner estates 
devised were 
subject to a 
bond executPi) 
by the testator, 
for making a 
Settlement on 
his wife and 
children, the 
Court refused 
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receiver, the 
devisees in 
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rents into 
court. 
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Prstble 


V. 

Boghuast. 


The Court of Common Pleas certified in the nc*guti\l\ (a) 
The Lord Chancellor ncjt being satisfied with the cer¬ 
tificate, the question was now argued before his Lordship, 
in the presence of the Lord Chief Baron, and Mr. Justice 
Abbott, 


1818. Sir Samuel Romill^y Mr. Harty Mr. Belly and Mr IVakc- 

prit 25. for tJje Plaintiffs. 

The question arises on the construction of the bond 
executed by John Prebblcy on his marriage with Mary 
Townsend. During the conlinuance of that marriage, he 
had no real estate; but his first wife having died in his 
life, he married again, and afterwards became seised of 
considerable real estates, some of which he sold, and con¬ 
tinued in possession of others, to the value of 30,000/., 
till his death. On that event, the bond, which had been 
brfore unknown in the family, was discovered, and the con¬ 
sequence of that discovery, is the present suit. It is con¬ 
tended, by the Plaintifis, that the obligor was absolutely 
bound to settle all the real estate of which he became 
seised during his life; by the Defendants, that the obli¬ 
gation was limited to the real estate of which he became 


court, to settle such case if the parties differ; and after the Judges 
shall have made their certificate, such farther order shall be made as 
shall be just: and in the mean time it is ordered, that the Defendants, 
the aaid devisees in trust, Philip Bogkurst, James Taggart, Chrisloj>h€r 
Prebble, and Ann Prebble, do pay to the said Ann Prebble the yearly 
sum of 60/., secured to her by the settlement in the pleadings men¬ 
tioned, made and executed previous to her marriage vrith the said John 
Prebble, out of the rents and profits of the freetiold and copyhold 
estates of the said testator, now in their or any of their hands, or 
hereafter to be received by them or any of them ; and it is ordered 
that they do pay the residue of such rents and profits now in their 
hands, or hereafter to be received by them or any of them, as the same 
shall be received by them or any of them, the amount to be verified by 
affidavit, into the Bank, with the privity of the Accountant-General 
of this Court, to be there placed to the credit of this cause, subject t© 
the further order of this Court.” Reg. Lib. B. 1815. fol. 940. 

(a) Prebble v. Boghurst, 7 Taunt. 588. 

seised 
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seised during the continuance of the first marriage, and to 
the event of the survivorship of the wife. 

The strict construction of the bond is clear in favor of 
the plaintiffs. The condition contains three distinct pro¬ 
visions : first, in the event of the wife surviving the hus¬ 
band, it directs payment of lOOOA, on certain trusts, for 
the benefit of the wife; secondly, in the event of the hus¬ 
band surviving the wife, it directs payment of the like sum 
on other trusts, for the benefit of the issue; then follows 
the third clause, which is an absolute engagement, not de¬ 
pendent on any condition of survivorship, that all the real 
estate of which the husband should at any time during 
his natural life become seised, should be settled upon the 
wife and the issue of the marriage. The words which 
ensue, “ the better to make a provision for the said Mary 
Towisendf in case she should happen to survive Jok7i 
JPrebble” may be understood, not as restraining the pro¬ 
vision to the event of the wife’s survivorship, (a con¬ 
struction which would exclude the issue,) but as expressive 
of one object of the provision. There is a substantial 
reason for the inserdon of these words, which at first seem 
useless, namely, to express that the provision was designed 
for Mary Townsend, when she became a widow, not in the 
nature of pin-money, while she remained a wife. The 
preceding pecuniary provisions are contingent on survivor¬ 
ship; the agreement for a settlement is absolute at the 
moment of marriage: the Court cannot insert words of 
contingency for the purpose of excluding the issue. It i» 
the office of a recital to explain the operative part of a 
deed when obscure, not to control it w'ben clear. The 
Court is not authorized to alter the express terms of the 
condition, by reference to a supposed design to provide foi 
the children, only in the event of the survivorship of the 
wife, and by a settlement under which she might take a 
benefit. 


1818 . 

Phebble 


V. 

Bo&HirBsr. 




The 
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FeKbbu: 


9 . 

BoaHlTHST. 


The other construction for which the Defendants con¬ 
tend, that the clause shall apply to those estates only ai’ 
which the husband became seised during; the joint lives of 
himself and his wife, offers farther violence to the terms. 
On what principle can the Court, in contradiction to the 
obvious meaning, expunge the words “ at any time during 
his natural life,” and substitute “ during their joint lives?” 
All his real estate, without exception, is evidently compre¬ 
hended within the literal import of this clause; and to limit 
the period of seisin to the coverture, would be, nlit to con¬ 
strue but to contradict it. 


The meaning of the instrument being clear, it is needless 
to vindicate the intent; the construction of the Plaintiffs, 
however, does not prevent a provision for a second family : 
the operation of the bond is confined to real property; his 
whole personal estate remained under the absolute control 
of the obligor. 

The Soliciior-Generat, Sir Arthur Piggoit, Mr. Roupel, 
and Mr. Wing^fieldy for different Defendants. 

The case presents no grounds to justify a dissent from 
the unanimous opinion of the Court of Common Pleas. 

On the strict construction of the bond, no settlement of 
real estates was to be made, unless the wife survived the 
husband. The express direction is, that a settlement shall 
be made, the better to provide for the wife in case she 
should happen to survive; the settlement intended, is, 
therefore, one by which some benefit is secured to the wife: 
a settlement made after her death, in which she could never 
have an interest, cannot be comprehended within this de¬ 
scription. 

The agreement, so understood, discovers a consistent and 
rational design. The sum of 1000/, is secured in all events, 

8 on 
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on the death of the husband, to the wife, if she survives, or 
if she is dead, to the children. The provision for making 
a settlement is framed in contemplation of two distinct 
contingencies; if the husband died, leaving his wife surviv¬ 
ing, a moral obligation attached on him to provide for his 
widow and for her children, (by the supposition there could 
be no subsequent marriage, and therefore no other children,) 
and in discharge of that obligation, this agreement secures 
all his real estate for their benefit. In the event of surviving 
his wife, he meant to reserve to himself the discretion of 
providing for the children of that marriage, as subsequent 
contingencies, including a second marriage, and the birth 
of a new family, might render just and expedient; and in 
that case, therefore, this agreement imposes no obligation. 
The policy of a settlement so framed is obvious, and may 
be advantageously contrasted with the intention, imputed 
by the opposite construction, of securing the whole real 
estate for the benefit of the offspring of the first marriage, 
to the exclusion of all future claims, however imperious. 

In support of so Just and reasonable a design, the Court 
would resort, if needful, to the principle constantly esta¬ 
blished from the earliest times (a), recognized by Lord 
Voice {h\ and adopted in subsequent decisions (c), of con¬ 
struing the condition of a bond favorably to the obligor, 
in order to relieve him from the penalty. The amount of 
that penalty affords some evidence, that it could not be 
intended to secure the settlement of ail the real estate of 
which the obligor might become seised, at any time during 
his life. 

(«) 14/7,4.19. a. (b) 5 Co. 21. b. 

(e) “ A single obligation is always taken most in advantage of the 
obligee and against the obligor; but it is otherwise of the condition of 
an obliga' !'>n ; for this is always taken most in advantage of the obligor, 
and against the obligee.” SAephard\ Touchstone, ch. 21. And sec 
Butler V. Wigge, I Sound. 65., and the cases cited by Serjeant Williams, 
[i, 66. a. n. 1. 


^17 

1818. 
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PsSIBtX 


V. 

Bochurst. 


The Lord ChancelioB. 

It strikes me, that the argument in the Common Pleas 
did not unfold all the difficulties of the case. The bond, 
with’ this condition, was executed in contenjplation of 
marriage, and there is no doubt that it constitutes an 
agreement, which courts of equity will perform, (a) It 
was not on that question, that I desired the opinion of 
the court of law, or of the Judges who now assist me; 
but on this, whether, according to the true intent and 
meaning of this bond, an estate, call it BlackacrCf of which 
the husband became seised after the death of the wife, is 
subject to the obligation ? The question, whether the bond 
is forfeited and the penalty to be raised, is proper for a 
court of law, but equity, considering the bond as an agree¬ 
ment, the doubt there would be, whether the obligee 
should have performance or compensation? At present, 
the simple question is, whether Blackacre is affected by the 
condition ? It strikes me thus: The obligor on the marriage 
was to become entitled to 200/. absolutely, and also to a 
moiety or share of the personal estate of bis wife’s father, on 
the death of her mother: what was his interest during the 


(d) “ Where penalties are inserted in a case of non-performance, this 
has never been held to release the parties from their agreement, but 
:hey must perform it notwithstanding.” Per Lortl Hnrdwicke, Howatd 
V. Hopkint, 2 Aik. 571. And see Chtllincr v. ChiUitier, 2 Fes. 528. Ifo6- 
son v. Prevor, 2 P. JVms. 191. 10 Mod. 'in. iStr. 555. Ho/t/iamv Ry- 
land, Neds. 205. Afwn. Mos. 57. The rule being, that the penalty is 
•aot to be considered as of the essence of the contract, Magrane v. 
Archbold, i D me, 107. But if, on a construction of the whole contract, 
it appears, that the stipulated sum was des’gned not as a penalty, but 
as liquidated damages, a court of equity will not relieve against the 
payment. Roy v. Duke of Beaufort, 2 Atk. ''4 Ea t India Company 
V. Blake, Finch, in. Small v. Lord FdzwWiams, Prec. in Ch. lOS. Po.n~ 
smnby V. Adams, 2 Bro. P. C. edit. Timil. 431. Rolfe v. Peterson, ibid. 
43C.. Lout V. Peers, 4 Burr, 2228, 2229. Astley v. Weldsm, 2 Bos* & 
Pull..346. Street v. Rigby, 6 Fe*. 818.; nor,as it seems, enforce the per¬ 
formance of the agreement, for the breach of which the parties have 
provided this specific remedy- Woodward v. Eyles, 2 Vem. 119. Street 
V. Bigby, 6 Ves. 818. And see 1 P'o7ibl. Treatise of Equity, 151,152. 
on the principle that that provision is an essential term of the contract. 

coverture 



CASES IN CHANCERY. 


coverture in this part of the property, does not appear; 
and it is unnecessary to state here, what he could or could 
not have done with it. A part of the consideration, besides 
these pecuniary benefits is marriage. I do not apprehend that 
the quantum of pecuniary benefit will affect the question; 
and 1 am surprised to find observations about the amount of 
the penalty as varying the reciprocity (a), where marriage 
is one of the considerations. An obligation to make a 
settlement on the wife and the issue, clearly includes an 
obligation to make a settlement on the issue after the death 
of the wife. The obligor, undertaking to make a settle¬ 
ment on bis wife and issue, engages, first, if the wife sur¬ 
vives him, to pay J 000/. for her use; and so far there is 
no provision for the children, either from this fund, or 
from the moiety of her father’s estate, to which the wife 
was entitled at the death of her mother; he then adverts 
to the contingency of his wife dying in his life leaving 
children; and providing that in that case the sum of 
1000/. shall belong only to the children, he proceeds to 
state in what shares it shall be distributed among them; 
he then takes into consideration estates of which he might 
become seised. It is clear that this bond would not 
embrace copyhold or leasehold, and left it entirely in the 
option of the obligor, whether he would ever acquire 
seisin; and unless, therefore, freehold property devolved 
to him, independently on his own act, so that he could 
be said to have become seised, the condition would never 
take effect except by his instrumentality. Having before 
recited, that his intention was to provide, not for his wife 
only, but for his wife and children with respect to all the 
subjects of provision; and having first mentioned the con¬ 
tingencies of their respective survivorship, he proceeds 
to undertake, that if he shall become seised.of any real 
property, he will settle it in such parts and proportiems; 
the word « such” having reference to something which 


1818. 


V, 

BtKJHDlWT. 
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(a) 7 Taunt, Sis, 
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had preceded with respect to proportions. He then re¬ 
collects that the previous directions are not sufficient for 
this case, except in the event of the death of the wife 
during his life;' that if she should survive, she would 
become entitled to the whole of the 1000/.; but his inten¬ 
tion being, that the real estates should in every event be a 
joint provision for the wife and the children, he there¬ 
fore introduces the words, to such use and uses as may be 
thought proper, the better to make a provision for the wife; 
terms which may denote a design to secure to her a partial, 
and only a partial, interest in the real estates. The (jues- 
tion may be thus stated, whether on the whole he did not 
mean, that if his wife survived, she should have 1000/., 
which in the event of her death during his life should 
devolve to the children; that the lands should be settled, 
if she did not survive, entirely on the children, but in the 
event of her surviving, to such uses as would secure to her 
a proper share. 

I entertain no doubt, that the decision of the Judges of 
the Common Pleas was founded on an opinion that, accord¬ 
ing to the true intent and meaning of the bond, there would 
be no breach, unless there had been a non-conveyance of 
lands of which the obligor had become seised during the 
life of his wife; and I think that they meant to mark that, 
by the insertion in the certificate of the words, “ the said 
John Prebhle having survived the said Mary Prchble, for¬ 
merly Mary Townsend.'^ (n) On the original hearing of 
th^ cause, little was said: when it came from the Common 
Pleas, I should have felt great relief, could I have acceded 
to the opinion of the Judges; but I thought, and still think, 
that the case requires farther consideration; and it is 
clear, that this Court is not bound by the certificate of 
tlic Court of law'. 
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The gbligatioii, as collected from the condition, is three¬ 
fold,' the first two acts are to be performed, not ip the life 
of the obligor, but by his representatives after his decease. 
Contemplating two contingencies, of his wife surviving him, 
or dying in his life, he stipulates, that in the first event, 
she should have 1000/., of which the issue would not par¬ 
ticipate; that in the other event, the issue should have 
1000/. of which she would not participate; he then adverts 
to the real estate of which he might become seised, (any real 
estate w'hich he then had would not be comprehended in 
the clause, for the words ate, “ if he shall become seised,”) 
and undertakes to settle it on the wife and the issue, as 
counsel shall advise. Had it proceeded no farther, the 
circumstance of his having covenanted to convey to her 
and her issue, would not have been the ground of a ne¬ 
cessary inference, that unless she survived, there should 
be no conveyance to the issue. That is not the con¬ 
struction. The doubt is, whether the subsequent words are 
intended only to secure a provision for her in case she 
survived him, or whether they are to narrow the benefit 
which the issue would take if the clause had stood with¬ 
out them, and reduce their claim to the estates of which 
the obligor became seised before her death, limiting the 
extent of the phrase “ during his natural life” to such 
part only of hi5 natural life as passed during the cover¬ 
ture. Oil the point, whether there is a breach of the 
condition, the construction is the same at law and in 
equity; but if a breach is established, the form of con¬ 
veyance will remain to be determined, and the consider¬ 
ations may be different. The question for the opinion of 
the learned judges is, whether the obligor, on the death of 
his first wife, having married, and then and not before, 
become seised of real estates, and having died without 
making a settlement of those estates in favor of the issue 
of the first marriage, has committed a breach of the con¬ 
dition ? 

VoL. I. Y ■ Abbott, 
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Boghcjest. This case, my Lord, has arisen upon a bond executed 
il% 2 . by John Prebble, upon his intended marriage with Mary 
T&wnsend. The marriage took place, and there were 
issue of the marriage, and the obligor John Prebble, after 
the death of his wife Maty Townsend, but not before, 
became seised of an estate in fee in possession, called 
White Close, and died without making any conveyance 
thereof, in favor of his'^ issue by Mary Townsend; which 
issue survived the obligor, the obligor having in fact, after 
the death of Mary Townsend, married a second wife, and 
left issue by that marriage also; and the only question 
upon which I understand your Lordship to desire the 
opinion of my Lord Chief Baron and myself is, “ whether 
attending to the legal construction of the condition 
“ of the bond, the obligor committed a breach of that 
“ condition.” And upon that question, after considering 
the case, and attending to the very full and able discussion, 
that the matter has received in this court, I am of opinion, 
upon the facts before mentioned, that the obligor did 
commit a breach of that condition. 

I have not formed this opinion without some reluctance, 
because I am aware that I differ from the very learned 
Judges of the Court of Common Pleas. I hope, however, 
that I shall not have the further misfortune of being found 
to differ from my Lord Chief Baron and your Lordship. 
The terms of the bond) upon which thq question arises, 
liave been so recently before your Lordship, that I do not 
think it necessary to trouble you with a detail of them, 
but shall proceed at once to mention the grounds and 
reasons of the opinion that I have formed. I think the 
second marriage of the obligor, and the birth of issue of 
that marriage, arc facts not material to the question pro¬ 
posed. I conceive the answer to the question must de¬ 
pend 
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pend only upon the words of the bond, and the intent of the 
obligor, as it may be collected from the words; and must 
be the same in the present state of facts as it would have 
been if there had been no second marriage, or no issue 
of such second marriage. There is po allusion to a second 
marriage in the bond. It is probable that the obligor 
did not, when he executed this bond, contemplate a second 
marriage; in fact, I believe a second marriage is very 
rarely thought of by those who are about to contract a 
first. And if these facts are immaterial to the question,, 
the topic of hardship, which was much urged at the bar, 
by some of the learned counsel for the issue of the second 
marriage, must be excluded from our consideration. In¬ 
deed, it would be very easy to suppose a state of facts in 
which such a topic might have been urged, with at least 
equal propriety, on the part of the issue of the first’ mar¬ 
riage, if I am not mistaken in the construction of this 
instrument; and perhaps it might be so, even upon the 
state of facts now before the Court. 
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Now, as to the construction of the bond itself, this 
instrument manifests a general intention to provide for die 
intended wife, Mary Tamiscnd, and her issue, and to do 
this in two modes; first, by the payment of a specific sum 
of money, viz. 1000/. to the obligees and trustees; and 
secondly, by the settlement of real estate, if he should 
ever become seised of any such in possession : but whether 
the settlement of such real estate was to depend upon the 
contingency of her survivorship, and the fact of the seisin 
taking place during her life, is the question. Payment of 
the 1000/. is certainly not to depend upon the contingency 
of her survivorship; that contingency only regulates the 
trust to which the 1000/. shall be applied. It is to be 
applied to her use absolutely if she survives, whether there 
be or be not issue of the marriage. If she dies before 
him, and he dies leaving issue, it is to be applied to the 
use of their children. These two events arc made the 
subject of two distinct clauses, which might well be done, 

Y 2 because 
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because the contingeucy would cease before the payment 
w'as to be made. The condition of the bond then proceeds 
to provide for a settlement of real estate, if he shall ever 
become seised of any. And this is done by a single clause, 
which begins by mentioning the whole period of the na¬ 
tural life of the obligor, as the period of his becoming 
seised, and it provides, that if the marriage shall take 
effect, and he shall at any time during his natural life 
become seised of any messuages, &c. in possession, he shall 
settle the same upon Mary Tawnsendy and the issue of the 


If nothing further had been introduced, but the words, 
“ then the bond shall be void,” had followed immedi¬ 
ately, I conceive it to be unquestionable that the bond 
would have been forfeited, if the obligor had died before 
his wife without issue, ai»d had not settled the real estate 
upon her; or if he had survived her, and died leaving 
issue by her, and had not settled the real estate upon their 
issue; or if he had died first, leaving both her, and issue 
by her surviving, and had not settled the real estate both 
upon her and their issue, (always assuming that he had 
acquired any such in possession). If, however, nothing 
further had been added, it might be matter of doubt and 
controversy, in what way the settlement should be made, 
whether the whole should be settled after his decease, upon 
the wife for life, with a remainder to the issue, or jointly 
upon her and the issue, or even in such a way as to give 
her some beneficial interest during the life of the obligor. 
And to obviate these doubts, and others of the like nature, 
and for no other purpose, as it seems to me, and to shew 
that the wife was to hav^e no interest during his life, but 
was to have a substantial, and not a merely nominal, 
interest after his death, if she should be the survivor, the 
subsequent words are introduced; providing expressly for 
such a division ol the estate, and such a declaration of 
uses, as should be thought requisite, the better to make a 
provision for her in the event of her becoming the sur- 

, vivorj 



CASES IN CHANCERY. 

vivor; an event that might be uncertain at th6 instant 
when it might be necessary to execute a settlement, in 
order to guard against a possible forfeiture of the bond, 
by his sudden death. And I think the contingency of 
her survivorship, which comes to be mentioned at the end 
of the clause, refers only to the shares and uses, that is, to 
the mode and form of the settlement, supposing him to have 
become seised during her life, and docs not govern the 
whole clause, and make the necessity of any settlement at 
all to depend upon the contingency of his becoming seised • 
during her life-time. A construction that should make 
the whole clause to depend upon this event, would i*ender 
it necessary to narrow the words, at any time during his 
natural life,” and to construe them to mean only, at any 
time during the joint lives of himself ant! his wife; whereas 
these latter words are so obvious, that I think they must 
have occurred to the obligor, if bis meaning had been con¬ 
formable to them. On the other hand, the construction 
which I thinlj: ought to be put upon this instruiritent, gives 
effect to every part of the clause, by requiring the obligor 
to settle all that he should at any time acquire, hut to 
settle it in such a way, that is in such shares, and to such 
uses, as would make a suitable provision for her, if he 
should become seised before her death, and she should be 
the survivor, and not allow in that event, of a merely 
formal and fallacious settlement upon her, giving every 
thing short of the entire beneficial interest to her issue. 

For these reasons, my Lord, 1 am of opinion, upon the 
facts proposed, that the obligor did, according to the legal 
construction of the condition of this bond, commit a breach 
of that condition. All which, I subniit to your Lordship's- 
judgment. 

RiCHAuns, Chief Baron. 

Concurring in the opinion of my learned brother, and 
in the reasons which he has assigned, J shall not detain tlie 

Y 3 Couri 
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Court by examining the question at length. From the recital 
it is clear that the intended husband agreed to provide for 
his wife and tlie issue of the marriage; the object was to 
make a provision for both; and there can be no doubt that 
the issue are in this court entitled to be considered as pur¬ 
chasers of every thing which, according to the true con¬ 
struction, was intended for them, by this condition. He 
then recites an engagement, that if he should become seised 
of real estates during his natural life, not during their joint 
. lives, he would settle them by such conveyances as counsel 
should think necessary, not such as he should choose, (and 
in default of counsel, a court of equity would decide what is 
proper,) in such parts and proportions as should be thought 
requisite; when counsel, or the Court in delect of counsel, 
has decidetl the proper settlement, that share, whatever it 
might be, which was intended for the wife, was clearly in¬ 
tended the better to make a provision lor her in case she 
survived him: in that event the children are entitled to no 
provision li’om the sum of 1000/. 'I’he amount of the penalty, 
on which some stress was laid, cannot assist the construction ; 
because in all evcnis 1000/. must be paid, and a penalty of 
2001. is not sufficient to secure that payment. 

The condition follows the woixls of the recital, not con- 
iining the seisin to any period shorter than his life; and it 
seems to me that the construefion which I have taken the, 
liberty ol' putting on the words in the recital, must be the 
construction of the same words in the condition. I think 
that they mean only a mode of distributing the estate as 
counsel or the court shall think j)roper, the wife taking a 
share in the event of her surviving. Tliis argument seems 
to me conclusive in favor of the construction whicli my 
learned brother has put on this instrument. It was ad¬ 
mitted in the discussion, that any estate acquired by the 
obligor during the coverture would have been subject to 
the obligation. I see no ground for the distinction sug¬ 
gested. We cannot advert to the facts of the case as they 
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have since occurred; but the consequence must have been 
the same had the obligor exhausted all his personal estate, 
and left the issue of the second marriage without hope of 
provision. No words in the instrument authorize a dis¬ 
tinction between estates acquired during the coverture, and 
estates acquired after its determination. 

To your Lordship’s judgment I submit this conclusion, 
at which I have arrived not without anxiety, feeling the 
respect due to the high authority which has already pro¬ 
nounced a different decision. 

The Loan Chancellor. 

In this case the first question which it became necessary 
to determine was, whether there had been any breach of 
the condition of the bond; a question on which this Court 
is competent to declare an opinion, but which must be 
dealt with in the same way in equity as at law, and which 
I, therefore, took the benefit of sending to a court of law. 
It must be assumed that the Judges of the Common Pleas 
entertained an unanimous opinion, that the condition of the 
bond affected such lands only of which the obligor became 
seised during the coverture; the question is, whether they 
were right in that construction, or whether the condition 
did not impose an obligation to settle all the lands of which 
.the obligor should be seised during his natural life? In the 
anxious office of deciding between the discordant opinions 
of six most able and learned Judges, I think it due to the 
parties to pause and weigh the reasons on both sides, before 
I give judgment. 


The Lord Chancellor. 

The question on which, in the discharge of my duty, I 
am now to pronounce an opinion, amid the discordance of 
high authorities, is, whether the obligation of this bond is 
confined to lands of which John Prebble became seised 
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during the continuance of the marriage, on the Bolemniz- 
ation of which it was executed, or extends to all lands of 
M'hich he became seised during the term of his natural life. 

a 

Tlie question must depend on the terms of the bond. Tlu; 
amount of the penalty (which I observe the Lord Chief 
Baron conceived to be 200/., but which is in fact exactly 
double the stipulated sum of 1000/.) is, I think, quite im¬ 
material; because the penalty seems to have no relation in 
point of computation to the value of the lands. Marriage 
bonds being considered in this court as agreements, the 
question is, what lands are affected by the agreement con¬ 
tained in the condition ? The stipulation relative to the 
sum of JOOO/. has not provided for any act to be done in 
the life of the obligor; it provides first for an act to be 
done by his representatives, three months after his decease; 
namely, payment of 1000/. for the sole use of the wife, if 
she shall survive; and it then provides for another act to 
be done by his representatives, three months after his der 
cease, in case the wife shall not survive, but there shall be 
at his decease one or more child or children, namely, pay¬ 
ment of 1000/. for the use of the children. It is farther to 
be observed that, in this part of the condition, there is an ex¬ 
press contemplation of the coverture ceasing, by the obligor’s 
surviving, or by his predeceasing, his wife; so that the 
duration and the determination of the coverture are ex¬ 
plicitly recognized in both those cases, the case of his 
surviving her, and of her surviving him. These two pro¬ 
visions are followed by the words on which the doubt 
arises; and it must not escape attention, that though he 
had been s})eaking of the determination of the coverture 
in both ways, by his death, and by her death, if he meant 
that the subsequent clause of the condition should refer to 
the period of coverture, he at least omitted to introduce 
any words relative to its duration, unless the conclusion of 
that clause is to be understood as affecting the beginning. 
The obligor must be taken to say, ^ If my wife dies during 

7 my 
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my life, ray children shall have 1000/.; if 1 die in the life 
of my wife, she shall have 1000/.and having so provided 
in the event of the determination of the coverture, the 
condition proceeds, *• and further, that if the said in¬ 
tended marriage took effect, and John Prehble should at 
any time during his natural life become seised of any mes¬ 
suages, tenements, lands, and hereditaments in possession, 
and should convey, settle, and assure the same on Mary 
Tffamsend, and the issue of the said intended marriage, by 
such good conveyances in the law as counsel should ad¬ 
vise.” Had it stopped there, no doubt could exist: tlie 
question is, whether the succeeding words so qualify the 
introductory M'ords relative to his being seised during his 
natural life, as to shew that the obligation is confined 
to lands of which he was seised during the coverture; 
or whether these words are to have their natural con¬ 
struction. 

The case has been represented by the Defendants as a 
case of hardship; the issue of the first marriage claiming 
all the lands of which the obligor became seised during 
the second coverture, as subject to the obligation, or, to 
give it another name, the agreement: but, unless hardship 
arises to a degree of inconvenience and absurdity so great 
that the Court can judicially say. Such could not be the 
meaning of the parlies, it cannot influence the decision. 
The question might have arisen without a second marriage; 
supposing the husband to have continued a widower, and 
purchased lands; the wife, being dead, could have had 
no benefit, and the contest, on his death, would have been 
between the eldest sou and the younger children. It is im¬ 
possible to deny, that in many cases, the parties to mar¬ 
riage agreements, not adverting to a second, devote their 
whole fortune to the children of a first, marriage. In 
this case, if the wife had survived, the children would have 
taken no pecuniary provision, and the obligor might have 
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disposed as he pleased of the fortune of his first wile; 
might have given it to the issue of the second marriage.. 
He had also a power, by very little providence in the mode 
of acquisition, to exclude from the operation of this 
obligation all property which he should acquire by pur¬ 
chase in the ordinary sense of that term; for it clearly in¬ 
cluded no estate of which he did not become seised. 


“ And*' con¬ 
strued ‘' or.” 


It has been insisted, that the words which introduce 
' the covenant relative to lands are to be restricted, that 
their natural meaning is to be denied to them, and the 
obligation which the obligor has incurred, relative to any 
lands of which he might become seised during his life, 
is to be confined to lands of which he should become 
seised during the coverture; or, in other words, to lands, 
the benefit of which the wife might have had. Considering 
the whole instrument, 1 cannot assent to the opinion that 
the latter is the true construction. First, the recital is, 
that the husband siiall make a provision for the wife and 
the issue. With j’cspect to the money provision, which is 
intended in one event for the wife entirely, and in another 
event entirely for the children, the word “ and” must be 
construed “ or”; that provision refers not to any act to be 
done during his life, and supposes, therefore, an express 
contemplation of her surviving him in the first instance, 
and of her not surviving him in the second; or in 
other words, the express consideration what shall be done 
in one case, within three months after the coverture shall 
cease, and in the other, within three months after his na¬ 
tural life shall cease. Then is introduced the provision 
with respect to the lands; an explicit engagement, that,if, at 
any time during his natural life, the husband shall become 
seised of lands, those lands shall be settled for the benefit 
of the wife and issue. It is not and could not be con¬ 
tended, that if the wife had died before the settlement, the 
children would not have been entitled; but then follows 
the expression, the better to make a provision for the wife 
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in case she should survive. Here, again, he adverts to 
the circumstance, that his death may terminate the cover¬ 
ture durJhg her life; must I not consider that he had con¬ 
templated the opposite event? The question is, whether 
the obligor did not mean, as to the money provision, that 
in one event it should go wholly to the wife, in another 
wholly to the children, but that the lands should not go 
wholly to tlic w’ife in one event, or wholly to the children 
in another, but that each should take in certain propor¬ 
tions ? Whether, intending the money entirely for one in * 
one contingency, and entirely for the other in another con¬ 
tingency, he did not intend that the lands should be for the 
benefit of both, so far as circumstances would admit? On 
that construction, if the wife happened to be dead at his 
decease, there was no need for a specification of a provision 
which could not be made; but the concluding words are a 
declaration, that if then alive, she and the issue should take 
jointly. My opinion, therefore, after repeated consider¬ 
ation, is, that the bond alfects all the lands of which the 
obligor was seised during his life, (a) 
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It was this day stated, by Sir Samuel Homilly^ for the 2 , 

Plaintiffs, and Sir Arthur Piggotl, for the Defendants, that 
the parties had agreed to refer to arbitration the sub- 
sefjucnt questions in this case, subject to the decision of the 
Court, what equitable interest the children of the first 
marriage look under the settlement; whether they took, 
(according to the argument of the Plaintiffs) as tenants in 
common in fee, or (according to the argument of the De¬ 
fendants) as tenants in common in tail with cross remain¬ 
ders, and with the ultimate remainder to the settlor in fee. 

(a) On the effect of a nuirriage contract to convey or assure all the 
personal estate of which the husband should become possessed during 
the joint lives of himself and his wife, to the use of them and the 
survivor, sec Lewis v. Madochs, 8 Vcs. 150. 17 Ves. 48. 19 Ves. 66. 

The 



CASES IN CHANGEliY. 


^2 


1818. 

Pbebb^b 


v. 

BoQIlUfiST. 


The Loud Chancellor. 

I wiH state my present impression. The term issue," 
must be understood to mean child or children, sons or 
daughters; and I think that the wife not having survived 
the husband, and, therefore, not having become capable of 
any provision, the conveyance must be made to the children 
as tenants in common in fee. The words “ parts and pro¬ 
portions,” appear to refer to the antecedent pecuniary 
, provision ; and the trust of the money affords a construction 
of the trust of the real estate. The money was to be taken 
by the children, in the actual event of the death of the wife, 
equally and absolutely; and I think, therefore, that their 
interests in the real estate arc absolute and equal. The 
question, however, is not exempt from difficulty, and I will 
not now finally dispose of it. 


June The Lord Chancellor. 

1 remain of opinion, that the settlement could be made 
only in one of two ways, either on the children of the first 
marriage as tenants in tail, with cross remainders, with 
remainder to the father in fee, which, being of age, they 
may destroy by virtue of their vested remainders; or, (and 
I think that the true construction,) on the children of the 
first marriage in fee. Whichsoever of these constructions 
prevails, is equally fatal to the interests of the children of 
the second marriage. 


7'he other questions were afterwards compromised. 
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GENERAL ORDER in BANKRUPTCY. 

A 

LORD CHANCELLOll. 

2{si August^ 18J8. 

Whereas it hath been hitherto the prac¬ 
tice on the petition of the bankrupt, with the con¬ 
sent of the creditors who have proved debts under 
the commission, to issue a supersedeas on a peti¬ 
tion presented after the first and before the second 
meeting, and in some cases when the petitioning 
creditor alone may have proved his debt and 
signed such consent, without the concurrence in, 
or knowledge of, such proceeding by the greater 
number of the creditors: I do therefore order, 
that in future no commission shall be superseded 
on the ground of such consent of all the creditors 
who shall have proved their debts having been 
given, until after the second meeting. And I do 
further order, that on the commissioners being 
satisfied at the second meeting that a petition will 
be presented for superseding the commission, with 
the consent of all the creditors who shall have 
proved debts, that the commissioners do in such 
case adjourn the choice of assignees to some future 
day, in order to give the opportunity of present¬ 
ing such petition for a supersedeas in the manner 
hitherto accustomed. 

ELDON, Chancellor. 


PRO- 
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In tlie vjication after Trinity icvm^ 1818, Lord JS/Ze’w- 
horough resigned the office of Chief Justice of the Court 
of King’s Bench, in which he had presided from April, 
1802. 

Sir Charles Abbott, Knight, one of the Judges of the 
Court of King’s Bench, was appointed Lord Chief Justice; 
and having been sworn into his office before the Lord 
High Chancellor on the 4th of November, took his seat on 
the first day of Michaelmas term. 

Sir Vicary Gibbs, Knight, liaving resigned the office of 
Chief Justice of the Court of Common Pleas, was suc¬ 
ceeded by 

Sir Robert Dallas, Knight, one of the Judges of that 
Court; who having been sworn into his office before the 
Lord High Chancellor on the 5th of November, took his 
seat on the first day ol’ Michaelmas term. 

In the same vacation, the following gentlemen were 
called within the bar, as his Majesty’s counsel. 

Archibald CuUen, Es(]. of the Middle Temple, 

William Owen, Esq. of lAncoMs Inn, 

William Witigjkld, Esq. of Lincoln's Inn, 

William Horne, Esq. of Lincoln's Inn, 

George Heald, Est]. of Gray's Inn, 

In the vacation after Michaelmas term, William Draper 
Best, one of his Majesty’s Serjeants at law, and Chief 
Justice of Chester, was appointed one of the Judges of the 
Court of King’s Bench. 

John Richardson, Esq. of the Middle Temple, having 
been called to the degree of Serjeant at law, was appointed 
one of the Judges of the Court of Common Pleas. He 
gave rings with the motto, More mqjorum. 


Mr. Ser- 
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Mr. Serjeant Copley was appointed Chief Justice of 
Chestet'. 

In Hilary term, 1819, the following gentlemen took 
their seats within the bar. 

As King’s Serjeants, 

Mr. Serjeant Pell. 

Mr. Serjeant Copley, 

As King’s Counsel. 

Giffin WilsoTiy Esq. of JLincoMs Inn, 

Michael Nola7iy Esq. of Lincoln's Inn. 4 
Stephen Gaselee, Esq. of Gra^s Inn, and 
Robert Matthew Casherd, Esq. of the Middle Temple, by 
patent of precedence. 

In the same term, were called to the degree of Serjeant 
at law, 

Vitruvius Lawes, Esq. of the Inner Temple. 

John Cross, Esq. of Lincoln's Inn, and 
Johyi Doyley, Esq. of the Middle Temple. 

They gave rings with tlic motto, Pro Rege et Lege. 
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ARGUED & DETERMINED 

IN THE 

HIGH COURT OF CHANCERY, 

Conimciicing in the Sittings before 

HILARY TERM, 

58 Goo. III. 1818, 


Kx parte SMYl'H, 

In the Matter ol’ SMYTH, a Lunatic. 

XIY lease and release of the 8th and 9th of May 
1781 , certain estates were conveyed to the use of 
Ann Smyth, the wife of Sir William Smyth, for her life, 
maindcr to trustees to preserve (Contingent remainders, 
remainder to trustees for a term of two thousand years, 
and, subject to the term, to the use of the first and 
other sons of Ann Smyth, in tail male, with ulterior 
remainders; and a power to her, by deed, &c. to let for 
any term, not exceeding twenty-one years, in possession, 
&c. 

By 

(o) The rule of the common law, that on the death of a 
lessor, tenant for life, in the interval between two periods, 
at each of which a portion of rent becomes due from the 
lessee, no rent can be recovered for the occupation since 
You. I. I the 


1818, 


March 19. 


Under u parol 
demise from 
year to year, 
by a tenant 
for life, with 
power to lease 
by deed, &c., 
the interest of 
the lessee de¬ 
termines with 
the life of the 
lessor, and the 
rent is appor- 
tionablc. (a) 
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Bv the will ol' M, IV. liowi/rr, otlior lands wore li¬ 
mited to the .same uses. William Wipidhain, by his will, 

dated 

the first of those periods, rests on two propositions; 1. that 
an entire contruot cannot he apportioned («); 2. that nndor a 
lease, with a periodical reservation of r('nt, the contract for 
th(* payment of eacli portion is distinct and entire. 

In its familiar practical applications, the principle tlmt an 
entire contract cannot be apportioneil, scetns founded on rea¬ 
soning of this nature; that the subject of the contract being 
a contplex event constituted by the performance of varioui. 
acts, the imperfect completion of the event, by the p(‘rforin- 
ance of some only of those acts (as service during a por¬ 
tion of the specified period, navigation to an extent less than 
the voyage undertaken,) cannot, by virtue of that contract 
of wliich it is not the subject, afford a title to the whole, 
or to any part, of the stipulated benefit. 

Whatever be the origin or the policy of the principle, 
it has, unquestionably, been established as a general 
rule, from the earliest period of our judicial history. The 
following .are some of the authorities, by which it is enforceil 
or qualified: lira. Ahr. Ajyiiorcion.pl.l. I [5. 22. 2(S. Id. Cov- 
tract, pi. 8. l(i. 80, 31. Id. Laborcrx, pi. 4-8. 10 H. G. 2.8. 
3 Vin. Ahr. 8, 9. Finch Itb. 2. c. 18. Counte.'is of 

Plymouth v. Throgmorton., 1 S(dk. 6.j. I'yric v. Fletchct., 
Cotop. 666. Jlnbhi.sonv. Bland, 2 Burr. 1077, 1 Bl. ‘IWi. 
Loraine v. Thomlinson, Doug. 585. Berrnon v. IVoodbridoc, 
Doug. 781. Jiofhircll V. Cooke, I B. P. 172. Meyer \. 
Gregson, Mar.sh. on Insurance, 658. Chatcrw Beclet, 7 7’. 
R. 201. Cook \. JenningSyl 7'. iC381. Culler v. Poivell, 
6 T. R- 32(*. fViggiin v. Ingleton, Lord Raym, 1211. 
Cook v. Tombx, 2 An.\tr. 420. Lea v- Barber, 2 Anstr. 425, 
n. Mulloy v. Backer, 5 Fa.st, 3It). Liddurd v. Lopes, 
W Fast, 526. Hotv v. Synge, 15 Fa^i, i>U).l<ullcr v. Abbott, 

(a) “ Apportion,” says I.ord t , “ biguificth a division or 
partition of a rent, coniinon, &c. or a making of it into parts.” 
Co. Lilt. i n. The definition seems incomplete. Apportionment fre- 
quently denotes not division, but distribution ; and, in its ordinary 
technical sense, the distribution ©1 one subject in proportion to an¬ 
other previondn thstribuird. 


4 TnnnL 
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dated 21 Ocfo!>f'j\ 17S1, devised certain estates to Ami 
Smyth lor life, with reinainder to WilUnm Smyth, her first 

son 


1818 . 


Ex parte 
Smyth. 


I* Taunt. 105. Stevenson v. Snovo, 8 Burr. 1237. Tong 
V. Allen, Marsh, on Insurance, 6G0. Park on Insurance, 
520. Ritchie v. Atkinson, 10 F.ast, 295. Waddington v. 
Oliver, 2 N. R. 61.; and see Abbott's Law of Merchant Ships, 

р. 292, et seq. 

From this principle it followed, that on the determination 
of a lease, by the death of the lessor, before the day ap- 
pointed for payment of the rent, the event, on the comple¬ 
tion of which that j)aymont was stipulated (namely, occupa¬ 
tion of the lands during the period specified,) never occur¬ 
ring, no rent became ])ayable; and, in respect of time, ap¬ 
portionment was in no case permitted, {Chain case, 10 Co. 
127). Bnt in the instance of real contracts, the general 
principle received a partial qualification, on the division ot 
the subject matter, to which the contract referred; {IVest 
V. Lasscis, Cro. Eh 851. Slephei/son v. iMmbard, 2 East, 
575.) and apportionment of rent was, therefore, under cer¬ 
tain circumstances, allowed, by the common law, (2 Inst. 
501.) on severance of (he land from which it issued, or oi 
the reversion to which it was incidtuit, [Chai'n case, 10 Co, 
127. Co. Lift. 150, a. 292, b. Iluntlci/n case. Dyer, 326, 
a. Moor, 111. pi. 255 ; and see Doe v. Mcijlcr, 2 M. S. 
276.) An attempt to state the distinctions on this subject, 
would be foreign to the present jiurpose; it may be sullicient 
•to remark, that while courts of equity seem to have assumed 
jurisdiction to ex.tend the common law doctrine of appor¬ 
tionment ol‘ rent, in rosj)ect of eviction of the land, to cases 
which, though not within the definition of legal eviction, in¬ 
volved a substimtial diminution of the benefit for the enjoy¬ 
ment of w'hich the lessee contracted, (3 Rep. in Cha. 7. 
1 Cn. in Cha. 31. 2 Freent. 171'; but see Duckenjield v. 

Whiehcott. 2 ('a. in Cha. 201.); or to sub.stitute apportion¬ 
ment, where good faith required it, for extinguishment, 
{Slater v. Back, Mos. 256. Doctor and Student, Dial. 2. 

с. xvi. --v. TIntvkes, 1 Ca. in (Via, 273, Elliot v. Han¬ 

cock, 2 Vehi. 113; but sec t'incenl v. lieverleij, Notj. 
82,) they never qualified, but distinctly recognised, the 

Z 2 rule 
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1818. son (since deceased) for life, with remainder to the use 

^ ~ ~ ' of his first and other sons, in tail male; with like re- 

XX parte ' 

Smvth, mainder 

rule, that rent ran not be apportioned in respect of time, 
\Jenner v. Mor/ian, 1 P. IV. 392. Hay v. Palmer^ 2 P. fV. 
502; and see Bentham v. Alston, 2 Vern. 204.) 

On the determination of a lease, therefore, by the death 
of the lessor, tenant for life, in the interval between two 
days of payment, no rent was paid by the lessee for the oc¬ 
cupation of the estate, during the fractional portion of the 
year. To prevent this loss, the statute 11 Geo. 2. c. 19. s. 
15. provides, that where any tenant for life (the expression 
in the preamble of the section is, any lessor having only an 
estate for life in the lands demised,) shall happen to die be¬ 
fore or on the day on which any rent was reserved, or made 
payable, upon any demise, &c. which determined on the 
death of such tenant for life, his executors may recover 
from the under-tenant, if such tenant for life, die on the day 
on which the same was made payable, the whole, or, if be¬ 
fore such day, then a proportion of such rent, according to 
the time such tenant for life lived, of the last year, or quar¬ 
ter of a year, or other time, in which the rent was growing 
due, making all just allowances. 

Almost the only decision on the construction of this sta¬ 
tute is Whitfield v. Pindar (a), 1781, in which the Court of 
Common Pleas declared the representatives of a tenant in 
tail, w’ho had demised the entailed estate by a lease void 
Rgaiiist the remainder man, entitled to apportionment; de¬ 
ciding, therefore, that a tenant in tail is, within the descrip¬ 
tion of the statute, a lessor having only an estate for life. 

In Wykham v. Wykham, Sir James Mansfield inquired 
whether “ it had ever been determined that the executor of 
a tenant yur autre vie is entitled to recover a portion of the 
rent from the last quarter-day under the statute ?" observ¬ 
ing, that “he is certainly within the mischief; for otherwise, 
the tenant of the land may keep the rent for his own bene¬ 
fit.” 3 Taunt. 331. 

Clarkson v. Scarborough, post p. 354, and the present case, 
establishing the general doctrine, that under a demise from 

(a) Cit. 2 Bro, C. C. 6G2, 8 Ves. 31 1 . 


year 
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maintler to Thomas Smyth, her second son, and with a 
hke loiising power. 

Anil 


1 R 18 . 


Ex parte 
Smyth. 


year to year by tenant for life, with power to lease, not exe¬ 
cuted conformably to his power, the lessee, in the absence 
of special circumstances, is not entitled to the aid of equity 
for sustaining his interest against the remainder-man, and the 
tenure therefore determining with the life of the lessor; by 
the terms of the statute, the rent becomes apportionable. 

In Paget v. Gee, Amh. 198. Burns Just. tit. Distress. 
R^g. Lib. B. 1753, fol. 68, Lord Hardwicke intimated an 
opinion, that, in the instances of tenant in tail, after possibi¬ 
lity of issue extinct, and tenant for a term of years deter¬ 
minable on his life, though not within the words of the act, 
whatever might be the decision of courts of law, a court ot 
equity would direct apportionment. “ As to the equity aris¬ 
ing from the statute,” his Lordship proceeds, “ I know no 
better rule than this, eguitas seguitur legem. Where equity 
finds a rule of law agreeable to conscience, it pursues the 
sense of it to analogous cases. If it does so as to maxims 
of the common law, why not as to reasons of acts of parlia¬ 
ment ?” It must be confessed, that tliis reasoning is little 
distinguished by the sagacity and discrimination which sel¬ 
dom deserted the eminent person to whom it is ascribed, and 
that th,j severe animadversion of a judicious writer (a) seems 
not wholly unmerited. The application of the maxim cited, 
to the rules of law, is founded indeed in each particular in¬ 
stance, not on the origin, but on the existence, of the rule. 
A period of limitation, or a principle of distribution, being 
established at law, becomes, for that reason, wherever it is 
not inconsistent with their peculiar doctrines, a guide lo 
courts of equity, whether introduced by express enactment, 
by immemorial tradition, or by the exercise of the power of 
interpretation inherent in every judicial tribunal, (h) The 

statutes 

(«) JSvans’s Collection of Statutes, Part iv. cl. xix. p. 738 , n. 

(b) The maxim, that equity follows the law, is founded on the 
considemtion that courts of equity are authorised, by the theory ot 
their jurisdiction, to qualify the rules of law, so far only, as their 
peculiar principles require. Sec 2 P. JV. 75 . 5 , 7 . 54 . Ca. 'J'emjK Talb. 
237 . 1 Schoales ^ Lefr, 431 , and the reasoning of Lor owperm the 

Z 3 Earl 
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1818. 


Ex parte 
Smyth. 


Ann Snujthy died in possession of the estates, on the 
20th of Ufccmhcr 1815, leaving 'Fhomas Smijih^ the 

lunatic. 


statutes of distribution and of limitation have afforded familiar 
instances of equitable decisions by analogy (some ofthem,more 
accurately perhaps,decisions in obedience) to acts of the legis¬ 
lature. But the distinction is palpable between statutes de¬ 
signed to introduce a general principle (whether with or with¬ 
out anenumeration of individual examples, )and statutes which 
provide only for particular cases. In the former instance, a 
new rule of law is established, the analogy of which may be 
consistently adopted, as its authority must be admitted, by 
courts of equity; in the latter, the ancient rule of law' re¬ 
maining, subject to the specific exceptions, the exercise of a 
power to extend in equity the provisions of the act to cases 
confessedly not within its legal operation, seems a function 
rather legislative than judicial. It is at least a function 
which the maxim alh'gcd, so far from justifying, condemns. 
By the supposition, equity would not follow, but contradict 
the law, and exhibit a signal instance of the violation of the 
very principle which it professed to administer. The doc¬ 
trine imputed to I.ord HnrdtvicJcc has not been sanctioned 
by adjudication. The decisions commonly described as 
founded in analogy to the statute, proceeded on circum¬ 
stances constituting a distinct equity. In explanation of 
those decisions it may be convenient to premise a summary 


Earl o? Bath v. Shrrwin, lo Mod. ] Rep. in Eq. 2 Rre. in ('ha. 

261, although his decision was reversed on appeal, 4 Bro. P. C. ed. 
Toml. 375. Lord Redesdale, in the course of a very able judgment,* 
has remarked, “ that it is a mistake of language to say that courts 
of equity act merely by analogy to the statute” (of limitation,) 
“ they act in obedience to it-” 2 Schoahs cjr Ltfr. 650. and sec 1 BaR 
Beat, 166 , 167 . The criticism seems merited by the logical 
inaccuracy of the expression, if employed to denote the 
ciple of decision, in one class of the cases in question ; hut to act 
by analogy, is effecliially to act in obedience. “ Equity,” his Lord¬ 
ship adds, “ which in all cases follows the law, acts on legal titles, 
and legal demands, according to matters of conscience which arise, 
and which do not admit of the ordinary legal remedies; neverthe¬ 
less, in thus administering justice, according to the means afforded 
by a court of equity, it follows the law.” 


of 
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MS 


hniatic, licr eldest surviving son iiiul lieir. At her 
tleiith., some of the estates were let untler parol agree¬ 
ments 


1818. 


Ex ptvrte 
Smvth. 


of the doctrine on the time ;it wliieh rent becomes due, and 
the effect of the death of tlie h'ssor jit different periods of 
tlie rcnt>day. 

Rent, (although the proper time of demand, in order to 
take advantage of a condition of re-entry for non-payment, 
<i>r of tender, in order to save a forfeiture, is sunset of the 
day of payment, IJalc (’. R. J Sitund. 287. Plowd. 172.; or, 
more accurately, perhaps, such ])criod before sunset as 
leaves interval sufficient for the j)ayment. ludtian v. Hetviu- 
ston [nl. Winston), 1 And. 252. 2 Luliv. 1189. Cro. El. 
209. Clun's case, 10 Co. 127. Thomson v. Field. Cro. Jnc. 
•fOO-’C-V). Lill.'IXYl, a., the detnand, in the former ease, being 
continued till the instant of sunset, Wood v. C'hivcrs, 4 Leon. 
179.) is not due until midnight, (see Cut ling v. Derby, 2 Bl. 
1077. A.efthj v. Mills, 4 T, li. 178.), and if a lessor tenant 
in fee dies on the rent-day between sunset and midnight, 
his lu'ir (not his executor) is entitle d to the rijnt. {Hale C. 11, 
1 Sound. 287. and see Clun's ease, ubi supt a.) Payment 
before the appointed day (although siiflieient, if made for 
that purpose, to confer seisin of the rent, Chin's ease ubi 
supra, 4 Co, 10, a., ('o. Lilt. 815, a.) is not satisfactory at 
law, {Chins case, Co. Lilt. 815, a. !■ Co. 10, a. l.oid Crom¬ 
well V. Andrews, Cro. El. 15.) sei hs it seems in equity ; {f.oid 
Hockinghnm \’. Pcnrice, from tlu' register, y^o.s/, p. 840.) hut 
payment on the morning of tlie rent-day, the lessor dying 
before noon, is valid against the heir, {Chin's case) not 
against ihc king. ( Ibid.) 

In deciding on conllieting claims to rent, with reference 
H) these distinciions, courts, both of law' and of equity, es¬ 
tablished a farthei'distinction betw een eases in which (before 
the statute of Geo. 2.) the rent would have been lost unless 
paid to the personal representative of the tenant for life, and 
those in which, being in all events payable by the lessee, 
the (jucstion arose, whether it should be paid to the heir or 
rem.iinder-nuin, on tlu' one hand, or to the [icrsonal repre¬ 
sentative of the tenant for life, on the other. Thus the 
grantee of a rent-charge for life payable at Mkhaehnas and 

/ 1 ' Luilif-day, 
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ment8 to tenants from year to year, on rents payable 
half yearly, at Michaelmas and Ladij-day, which 

were 


Lady-day^ having died on Michaelmas-day between sunset 
and midnight, her administrator was declared at law entitled 
to the rent, on the ground that she had survived the time 
(namely sunset) when it was demandable and to be paid by 
the lessee, on pain of forfeiting his lease. Southern v. Bella- 
sis, 1 P. JV. 179, n. 

In a subsequent case, a tenant for life with leasing power 
having granted leases, some by virtue of his interest, others 
by virtue of his power, reserving rent payable at Michaelmas^ 
and Lady-day, and having died on Michaelmas-day, about 
noon, Lord Macclesfield C. declared bis representatives en¬ 
titled to the rent accruing under the former leases, on the 
distinction, that it had actually become due to the tenant 
for life, and his right to it was vested in him, by the conti¬ 
nuance of the term, through some part, though not to thq 
last instant, of the day of payment; but the rent accruing 
under the latter leases, was declared to belong to the person 
entitled in remainder ; for the terras continuing notwithstand¬ 
ing the death of the lessor, the tenant had, till the last in¬ 
stant of the days of payment (“ the rent being payable on 
those days during the term”), to pay the rent, and it was, 
therefore, never completely due to the lessor, but followed 
the reversion. Earl (fi Strsfifbrd v. Lady Wenitvnorth, Prec, 
in Cha. 555. The case is briefly reported to the same 
effect, 1 P.W. 180., the Court distinguishing between 
a rent incident to a reversion that must go somewhere, (if 
not to the executor, to the heir,) and a rent which would go 
nowhere, unless to the executor; and holding that in the 
latter case, if the lessor lived to the beginning of the day, at 
which time a voluntary payment might be made, this would 
be sufficient to entitle the executor or administrator, rather 
than the rent should be lost. But in another report of the 
same case, 9 Mod. 21. it is stated, that tlie tenants had paid 
the rent to the person entitled in remaindc’', and the judg¬ 
ment proceeds thus, “ The single question is, whether this 
rent was due to the intestate, or not ? for if it was, then the 
Plaintiff, who is his administrator, ought to have it. It is 

true 
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were afterwards paid to the receiver of the lunatic’s 
estates. 


true that it was not due from the tenants, until the last mi¬ 
nute of the day on which it is payable, neither could they 
be compelled to pay it, until after that day ; but they having 
paid the rent, they admitted it was due from them, and it is 
plain the Defendant had no right to receive it; therefore, 
it being paid into a wrong hand, who received it without any 
title, it ought to be paid over to the Plaintiff, who had a co¬ 
lourable title to receive it, as administrator of the intestate.” 
If the decree in favor of the personal representative was 
founded on the fact of payment by the tenant, to the person 
entitled in remainder, and on the reasoning contained in the 
last report, it is a precedent for decisions subsequent to the 
statute of Geo. 2., proceeding on a similar fact, whidi have 
been commonly, but it is believed erroneously, referred to 
a supposed equitable analogy to the provisions of the 
statute. The decree, as it appears in the Register, de¬ 
clared, that Sir Henri/ Johnson^ the tenant for life, dying 
on Michaelmas-da^y about two o’clock in the afternoon, 
the Defendant Lady Wentivorth, (tenant for life in re¬ 
mainder,) was entitled to the rents of such of the estates of 
which leases were made by Sir H. J., pursuant to his power, 
and subsisting at his death, (and also of estates in the occu¬ 
pation of two tenants, one under a lease for life, the other 
under an agreement for a term of years, but the reasons for 
establishing their interest after the determination of Sir 
H. i/.’s estate, are not mentioned,) that as to the rents of the 
• rest of the estates, whereof leases were not made pursuant to 
his power, or whereof such leases were expired, due at 
Mic/iaelmas-da^t the Plaintiff, as administrator of Sir H. J,y 
was entitled to them ; and directed an account against Lady 
IVenltvorth of such rent due at Michaelmas-dai/, and after¬ 
wards received by her^ or any person for her use. Reg. Lib. A. 
1720. fol. 346. The receipt ofthe rent by the person entitled 
in remainder, is therefore ascertained ; the influence of that 
fact on the decree, seems by no means clear. 

Itx Lord iloclcingham V. Penriccy 1 P. W. 177. Salk. 57fi. a 
tenant for life, with leasing power, dying on Michaelmas-day, 
before sun-set, the rent due on that day, from tenants under 
leases conformable to the power, was declared payable, not to 

the 


1818. 
£x parte 
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Oh a rdbrencc to incjuiro wlicthcr any, and what 
pari ni' the estates which, on the death of Ami Smjjth, 

devolved 

the executor of tlu’ lessor, but to the jointress taking: a life 
estate in remainder, on the ground that the lessor dying, 
before sunset, had no remedy before his death to compel 
payment, and the rent, therefore, passed to the jointress, 
with the reversion, 'fhe report in Ptrrc Williams, states, 
that one of the lessees having paid his rent to the tenant for 
life on the morning of Michaelmas-daif, the Court declared 
the payment good as to the lessee, but directed tlie executor 
of the tenant lor life to account for it to the jointress; and 
the reporter subjoins a question, why, if the j>ayraent was 
good at law, (as it w\as according to Clnn'^ case) it musi 
not be so in equity ? On reference to the Register-book, 
it appears, that the payment Avas made, not on tlio morning 
oi' Michaelmas-daj/, but on tlic 21st of September, the lessee 
(on occasion of surrendering the old and taking a new lease) 
then paying the rent which w'ould have become due on the. 
29th. The decree declared that, “ Sir ./. Oxenden, (the 
tenant for life) dying on Michaelmas-ihuj before sun-set, and 
before the tenants of the jointure estate were by law obliged 
to pay the half-year’s rent, the said rent belonged to Lady 
Oxenden, the jointress, and not to the executor of Sir,/. O., 
and directed an inquiry what had been received by Sir J. O., 
or his representative, for the lialf year’s rent due at Mi¬ 
chaelmas 1708, and what was still due from the respective 
tenanls of the .jointure estate , and as to the tenant wlio had 
paid the rent before it became due, declared that Sir ./. O. 
living till Michaelmas-dai/, it was a good payment as to the 
tenant, but that the executor of Sir J.O. must make the sanu 
good to the jointress. Peg. Lib. A. 1711.dfl. 

In a very recent case, a tenant for life having granted 
leases in conformity to his power, and dying before midnight 
thougli after sun-set, on the rent day, the remainder-muii 
was declared entitled to the rent. {Norris v. fJarrison, 

2 Madd. 208.) 

The decision in Pa^et v. Gee, the Hrst of the clasvs cur¬ 
rently cited as decisions by an equitable analogy to fhe statntt', 
is explicitly founded, by the distinguished Judge‘vvho pro¬ 
nounced it, on the fact of payment. 


In 
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«levt)ivecl to the lunatic, were at her death let from 
year to year, or at will; and whether Sir William 

Smyth i 


34-7 

1818. 
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Smyth. 


In that case u tenant in tail having executed leases, not 
eonfonnahle to the statute of lien. S., and dying without 
issue, between the rent days, and the whole of the rent ac¬ 
cruing at the rent day ensuing liis death having been paid to 
the rcinainder-iuau, by the lessee, on a bill filed by the exe¬ 
cutors of the tenant in tail, Lord Hardivkkc decreed an , 
apportionment. Declining (though with a strong intimation 
of opinion) to decide the question whether the case was 
within either the legal or the equitable construction of the 
statute, he expressly states, as the foundation of his decree, 
the fact of “ the tenant having paid the rent; the payment 
had been for the use and occupation, during all the half- 
year ; and it would be against conscience, for the remainder¬ 
man to retain the whole.” And his Lordship, added, “ a 
. case to that purpose was before Lord Macclc.^cld,” («) re¬ 
ferring probably to Lord Strafford v. Lady Wcntxvorth, ante, 
as reported in 9 Mod. 

In Vernon v. Vernon, 2 Bro. C. C. 659., lessees under de¬ 
mises from year to year, by the testamentary guardian of 
an infant tenant in tail, who died between two rent days, 
having paid the rent to the receiver, Lord Thurloxu decided 
that the representatives of the infant, were entitled to apj)or- 
lionment. This decision, so far as it can be collected from 
the short, and not very clear, report of the judgment, pro¬ 
ceeded on the fact, that the tenants holding under a guar¬ 
dian, without lease or covenant, were considered in equity, 
rather as tenants at will, than from year to year, (see 
8 Ves.3V2.); a more intelligible ground, seems the actual 
payment. It is impossible, indeed, to avoid entertaining 
very considerable doubt of the accuracy of the report, 
which represents Lord Thurloxv to have characterised the 
case of Paget v. Gee, as rather a decision what the statute 
ought to have done, than what it has done. It seems extra¬ 
ordinary, that when Lord Hardwicke had expressly rested 
his decree on the fact of payment. Lord Thurloto should 
persist in describing it as a decision on the effect of the 


(a) AmO. eoo, 201. 


statute i 
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Sm^th, her administrator, was entitled to any, and what 
part of the rents: the Master reported, that Sir Wil- 

liam 


statute; and should in that view dissent from ft, without 
noticing the case of Whitfield v. Pindar, cited in the argu¬ 
ment, in which the statute had actually received that con¬ 
struction from a court of law. It is understood, however, that 
the decision of Lord Hardtoicke was originally doubted, but 
eventually approved, by Lord Thurloxv; see post, p. 356*. 

In Hatokins v. Kelly, 8 Vcs. f308., a lease for years of 
tithes by a rector, under a rent payable annually, ceasing 
on his death, and the succeeding incumbent having received 
from the lessee a sum of money as the rent due for the whole 
year, in the course of which the lessor died, apportionment 
was decreed in favor of his executor. The nature of the 
equity of the personal representative of the lessor, arising 
from the receipt of the whole rent, by an individual entitled 
to a part only, is there fully considered; and the decision 
in Paget Gee is unequivocally referred to that principle, (a) 
A like account of that decision is given in Aynsley v. Words- 
tvorth, 2 Vcs. 8f Beam. 331., where the amount of compo¬ 
sitions (payable annually) for tithes by a rector, having been 
received after his decease by his successor, apportionment 
was directed in favor of his executrix, (h) 

The foundation of these decisions is, that the money 
being paid in respect of the enjoyment of the subject, is under¬ 
stood as paid to the use of the person from whom that enjoy¬ 
ment is derived (c) ; and the principle of apportionment is 
therefore time, Aynsley v.^Words'voorth, 2 Ves. Beam. 331 ; 
the total payment being distributed in proportion to the re¬ 
spective periods of enjoyment. That principle of apportlon- 

(rt) See also 10 East, •212. 

(6) The Court of Exchequer is represented to have decreed ap¬ 
portionment of rent on a lease of tithes, in one instance by the in¬ 
cumbent, {Meeley v. Webber, 2 Eq. Ca. Ab. 704, n. a. Amb. 201.); 
in another instance, on a \es&e pur outer vie, at the death of one of 
the cestuis que vie {Talbot \. Salmon, 2 Eq. Ca. Ab. 704, n. a. Amb. 
201.) but whether these decrees were prior or subsequent to the sta¬ 
tute, and on what principle they proceed, is not stated. 

(c) Some ingenious strictures on this reasoning may be found in 
the valuable dissertation already cited; Evans's Collection of Sta¬ 
tutes, part iv. cl. xix. p. 739, n. 


ment, 
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liam Smyth was entitled, as her administrator, to such 1 S 18 . » 

proportion of the rents of the estates let from year to g^parte^ 

year, Smyth. 

ment, consequent on the nature of the equity, is supported 
by the analogy of the statute; and the decision in Williams 
V. PowcLly lOEast, 269. if intended to establish a different 
principle, may be considered as overruled; or, at least, as 
not adopted in equity. 

Courts of equity will not apportion land-tax and quit-rents, 
between the representatives of the tenant for life and the 
tenant in remainder; the statute of Geo. 2. not being applic¬ 
able to that case- Sutton v. Chaplin^ 10 Ves. 66. A strong 
authority against the assumption of analogical jurisdiction. 

The rule of law, which refuses apportionment of rent 
in respect of time, is applicable to all periodical payments 
becoming due at fixed intervals; not to sums accruing de 
die in diem. Annuities, therefore, (3 Atk. 261. 2 Bl. 1016.), 
and dividends on money in the funds, are not apportionable. 

{Mashleigh v. Master, 3 Bro. C. C. 101. Wilson v. Harman^ 

2 Fes.672. j4»«i.279. Pearly \. Smith, S Atk.^0. Sher- 
rard v. Sherrard, 3 Atk. 502.) But interest, whether 
the principal is secured by mortgage {Wilson v. Har¬ 
man, Sherrard v. Sherrard) or by bond, notwithstanding 
that it is expressly made payable half yearly {Banner v. 

Lowe, 13 Ves. 135.) may be apportioned; for though re¬ 
served at fixed periods, it becomes due de die in diem for 
forbearance of the principal, which the creditor is entitled 
to recall at pleasure. Thus a sum of money, which it was 
covenanted in marriage-articles should be invested in 
lands, having been lent on mortgage, at the death of the 
person entitled to an estate tail in the land, the interest was 
apportioned in favor of his administratrix. {Edwards v. Coun¬ 
tess of Warwick, 2 P. W. 176. 1 Bro. P. C. ed. Toml. 207.) 

In strictness these are not cases of apportionment; 

(2 P. W. ed Cox, 503., n. 1.;) they are not instances of the 
distribution of one entire subject among individuals entitled 
each to a part, but the appropriation of distinct subjects to 
the respective owners. 

A remarkable exception to the general rule has been 
introduced in the instance of annuities for the maintenance 
of infants {Hay Palmer, 2 P. W. 501, Rhenish v. Martin, 

1746, 
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year, ioi’ the hali-ycar ending at Lad^-day, dSlC, as 
accrued from Mic/iadmas, 1815, to the '20\h. December 
I'ollowing, being the day of her death. 

Two petitions were presented, one by Sir William 
Smyth, praying the C()nfinnation of the report; th(‘ 
other by Edxmrd Smyth, committee of the lunatic, 
praying, that the lunatic might be declared entitled to 
tlic whole of the rents of the estates let from year to 
year, lor the half-year ending nt J,ady-day, 18l(>. 

17 th, MS.), or of married women living separate from their 
hushands {Ilorvr/ v. flaa/hrth, 2 lit. 101 h., 2 Srhoates Sf Lcfr. 
80.}.); an exce[)tion supported by the necessity of the eas(', 
and the consequent presumption of intention (2./?/. 1017., 

2 P. IV. 50.8.), and therefore not extending to an annuity for 
the separate use of a married woman, living with her husband 
and maintained by him. {Anderson v. Dwyer, 1 Scfwalcs cS‘ 
/.r/'/-.;50l.){o) 

An annuity payable quarterly, secured by the bond of a 
testator whose will charged his real, in aid of his personal, 
estate, being, under an order of the C'-ourt of Chancery, 
directed to be paid half yearly at Midsinnnicr and Christ mas, 
and the annuitant having died between Lady-day and 
Midsummer, her re})resenLative was declared entitled to 
the arrears due at Lady-day. Webb v. Lndij Shaftesbury, 
11 rc.s..8(U. 

(a) In a mueh earlier case, not cited in the course of these dis¬ 
cussions, tiic C'ourt of Common Pleas lield, that a contract, l)\ a 
father, to pay an annual sinii for the “ tabling” of his son, was ap- 
portionable; “ because, it being lor tahliiu’, there ought to he a 
reconqience, although he departed within the yerr, t)r that tin- con¬ 
tractor died within the }car,” {Itrct. v. I. S. Cro. Kt. T/Jf.'; and see 
Varsloiu v. Dcarlove, 4 East, '1.38.) and it seems, that the rigorous 
application of the general rule to contracts of service, (lira. Abr. 
Aj)f}orcion, j)t. 13. 2‘J. tid. ('ontract,j)t. 30,31. Laborers, pi.‘li, 

3 Vin. Ab. 8, Countess of Pfyiuoui/t v. '/’hrogtitorion, 1 Sat/c, 6.H.) 
is now relaxed at law. “ A servant, though hired in a general way, 
is considered to be hired with reference to the general understand¬ 
ing upon the subject, that the servant shall bo entitleil to liis wages 
for the .time he serves, though he does not continue in the service 
'during the wlnde year.” Lamrcnee .1 o 7 • It. 
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Mr. WctherclU latter petition. 

Since the snodern doctrine ol' courts of law has 
substituted tenancy from year to year, for tenancy at 
at will, the lessee of a tenant for life with a power to 
let, niulcr a lease not conformable to the power, is 
entitled after the death of the tenant for lil’e to retain 
possession till the expiration of the year: the right of 
the lessee surviving, although the interest of the lessor 
is determined; as in the instance of cmblemeiits. 'riie 
rent being entire, follows the reversion, and belongs to 
the remainder-man. The statute {a\ has supplied the 
principle that apportionment shall be made, where the 
rent would otherwise be lost, (as if by the terms of 
the lease, the tenancy ends with the life of the lessor,) 
not where it would bo saved. Lord Knii/oJi, while at 
the bar, gave a decided opinion, that in such cases, 
rent is not apportionable. (/;) 


181S. 


Ex parte 
Smvth. 


(a) 11 Geo,'■2, f. I‘», s. 15, 

(b) The following is a copy of that opinion, and of the 
case on whieh it was given : 

C.L. a tenant for life, granted a lease pursuaut to a 
power for tliat purjiose, of jjart of the estates of whieh lit 
was tenant for life, but other parts he had let by paro! 
only, i. c. from year to year, reserving the rents to he paitl 
on the 5th ylpril and 10th Oiiohcr, and he died eight days 
before the half-year’s rent became payable. The question 
is, whether the reversioner is entitled to the whoh' of tlu* 
half-year’s rent, wliieli was payable on the 5th 1780; 

or, whether, under the words of the statute l]thC6’o.2. r. 19- 
the executor of the tenant for life, is entitled to the propor¬ 
tion of the rents due at his death?-Lord AV;/?/o7fs opinion. 

— Supposing formal leases had been made conformable to 
the power, it would have been clear that the remainder-man 
would have been entitled; it is equally clear, that if the 
agreements under which these tenants held, were not binding 
on the remainder-man, the rent ought to be apportioned ; 
but I think the agreements did bind in equity, for the inter- 

7 ests 
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Sir Sam, Romilly, for the report. 

Lord Kenyon's opinion proceeds on the supposition, 
that the leases, though void at Jaw, are good in equity, 

under 


ests of the tenants, under the agreements, did not exceed 
the interest which the tenant for life had power to grant; 
and since the case of Leach v. Campbell^ determined by 
Lord Bathursiy assisted by dc Grey C. J. and Smythe 
C.B. it is understood, that tenants, being purchasers for a 
valuable consideration of the interest contracted for by them, 
have a right in equity to have forms dispensed with, suppos¬ 
ing the interest they have contracted for, is within the limits 
of the power given to the party who contracts to confer it. 
Upon that ground, therefore, and as, if that be so, the rent 
would not have been in any part lost, but would have been 
recoverable by the remainder-man ; and, as the statute only 
apportions rent which would otherwise have been in part 
lost, I incline to think that the remainder man is entitled to 
all the* rent from the rent-day next preceding the death of 
the tenant for life. 1 believe tliis point has not been judi¬ 
cially decided. It may probably come in judgment in a case 
depending in the Earl of BriHol's family, and some time ago 
I concurred with Mr. Bunning and Mr. Maddocks in an opi¬ 
nion to the effect of that I have now given, between the 
executrix of Sir Thomas Aston and the remainder-man. I 
ought to say that Mr. Maddocks was at first of a contrary 
opinion. 

On a case involving the same question, the following opi¬ 
nion was given by Sir Samuel RomiUy. 

** The case cannot, 1 think, be distinguished from that on 
which Lord Kenyons opinion was given. It appears, tiiere• 
fore, that in the opinion of Lord Kenyon and of Lord Ask- 
hurtony and Mr. Maddocks, (for Lord K. states that they 
concurred with him in the opinion he gave,) the rent in this 
case is not to be apportioned, and the remainder-man is 
entitled to the whole of the half-year’s rent, which became 
due at Lady-day last. I cannot venture to difiFer from such 
high ■audiority* etpeciaHy where I do not know of any direct 
decision that I can oppose to it. If, indeed, it be clear that 

a court' 
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under the authority of Leach v. Campbell (a), which is 
supported by Shannon v. Bradstreet, {b) In those in¬ 
stances courts of equity gave validity to leases void at 

laW) 


1818. 


£x parte 
SUYTH. 


a court of equity would in this case have established the in¬ 
terests of the tenants, as tenants from year to year, against 
the remainder-man, I think it would follow of necessity, that 
tl»e remainder-man would be entitled to the whole rent, be¬ 
cause the case would then be not a case within the statute, 
and the rcmaindcr-man finding a tenant upon the estate, 
whom he could not turn out of possession, ought to have the 
benefit of receiving the rent from the last day of payment, 
before he became entitled in possession. 1 should, however, 
if it had not been for the authority of such opinions, have 
doubted whether the Court would have supplied the defects 
in the execution of the power in favour of the tenants 
against the remainder-man. 1 should have thought it by no 
means clear, that a tenant from year to year, who does not 
reckon upon having any permanent interest, and who is only 
to pay for the enjoyment of the estate while he is permitted 
to enjoy it, could be considered as a purchaser; and I 
should have thought the case of Leach v. Campbell^ M'hich 
is referred to by Lord Kenyon^ and has been since reported, 
Amh. T'l'O. was distinguishable from the present case, that 
being the case of a lessee who had laid out largo sums of 
money upon the faith of his contract, by which he was to 
hold the estate for 21 years. The doctrine laid down in 
Leach v. Campbell has not been extended, but on the con¬ 
trary has rather been narrowed by later decisions, pai’ticu- 
larly the case of Medwin v. Sandham, in the ExchequeTf 
2 d March 1789. (a) However it must certainly be advisable 

(«) Amb. 740. Sugden on Powers, App. p. 673. 

(b) 1 Schoales ^ Lcfr. 52. 

(a) In that case, under a power to grant leases with usual cove¬ 
nants, a lease having been granted containing an unusual cove¬ 
nant, and for that reason declared void at law, (Doc v. Sa7tdham, 

1 T. B. 703.) a bill filed by the lessee against the remainder-man 
to expunge the unusual covenant, was dismissed. Sec Sugden on 
Powers, p. 365. 

VoL. 1. A a 


or 
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law; but the decisions were founded on special circum¬ 
stances, and not on any general doctrine, that if a tenant 
lor life, with leasing power, grants a lease not conform¬ 
able to his power, a court of equity, considering the 
lessee as a purchaser for valuable consideration, wull, as 
matter of course, supply the defect. Upon the suppo¬ 
sition, that the lease is valid at law after the death 
of the tenant for life, the statute was useless. The 
question occurred before the late Master of the Rolls 
in Clarkson v. Lord Scarborough (a), and His Honoi, 

taking 


A tenant for 
life with leas¬ 
ing power, 
having grant¬ 
ed leases from 
year to year, 
some by parol, 
some in writ¬ 
ing, but not 
conformable 
to the power, 
on his death 
before tfie ex¬ 
piration of the 
year, the rents 
are apportion- 
ublc. 


for the remainder-man, upon the authority of such opinions 
as have been given on this point, to insist uj)on his right to 
the whole of the half-year’s rent of the testator’s real estate, 
which became due at Lady-day last. 

(a) The late Earl of Scarborough, under a settlement 
dated the 20th January 1775, was tenant for life of certain 
estates, with remainder to his first and other sons in strict 
settlement, with remainder to the present Earl for life. The 
settlement contained a proviso, that it should be law ful for 
tlie Earl of Scarborough, when in actual possession of the 
premises, by indentures sealed and delivered in the presence 
of, and attested by, two or more credible witnesses, to lease 
any part of the premises, (except the capital mansion-house 
and certain lands therein described,) for any term of years 
not exceeding 21 in possession, so as upon every such lease 
there were reserved half-yearly, or quarterly, the most im¬ 
proved yearly rent; and so as such leases respectively were 
not made dispunishable of waste by any express wmrds, and 
there were contained therein a clause of re-entry for non¬ 
payment of the rent; and the several lessees should respec¬ 
tively execute counterparts thereof. The Earl of Scar¬ 
borough let various parts of the lands comprised in the set¬ 
tlement, by articles of agreement, (under the hand and seal 
of his agent, some on deed stamps, and others without 
stamps, attested by one witness) by indentures, (under the 
hand and seal of his agent, and attested by one witness, 
some on deed stamps, some on agreement stamps, and others 
without stamps,) and by parol, to tenants from year to 

j'ear. 
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taking time for consideration, decided that the rent is 
apportionable. 

The Lord Chancellor. 


1818. 


Ex parte 

SxMYTII. 


I always understood, that when the landlord was 
tenant for life only, whether the lease was to be con¬ 
sidered as creating a tenancy at will, or, according to 
the inclination of the courts, a tenancy from year to 
year, the tenancy was, in cither case, qualified by the 
restriction, that it continued so long only as the estate of 
the landlord authorised its continuance. Before the 
statute (a), therefore, if the tenant for life died while the 
hall’ year was incomplete, the rent was lost, his repre¬ 
sentatives not being entitled to recover a part. Such I 
have conceived to be the law, except with regard to cases 
of a peculiar description, which have long been the sub¬ 
ject of discussion in this Court. A tenant for life, pos- 


ycar; and the articles of agreement and indentures respec¬ 
tively, did not make the lessees dispunishable of waste by 
express words, nor contained any clause of re-entry for 
non-pa 3 'ment of rent. On the 5th of September 1807, 
the late Earl of Scarborough dying without issue male, the 
estates descended to the present Earl, and rents accruing in 
respect of the demises, and becoming payable at certain 
times after the death of the former, were received by his 
successor. On the 30th Jane 1815, the cause of Clarkson v. 
Earl of Scarborough was heard before the late Master of the 
Rolls, for further directions, on the Master’s report stating 
these facts, and stood for judgment till the 2d April 1816, 
when His Honor declared, that the rents of the estates of 
which the late Earl of Scarborough v’as tenant for life, with 
remainder to the present Earl, ought to be apportioned be¬ 
tween the present, and the estate of the late, Earl. Reg. 
Lib. A. 1815. fol. 1009. 


(■«) 11 Geo. 2. c, 19. 
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sessing a leasing power, which he might have exercised, 
(tlierc being a seisin that would have fed the demise, 
and liave interposed a tenancy between the lessee and 
the remainder-man,) much controversy has occurred 
upon the question, what shall be an equitable execution 
oi’ such a power ? The doctrine to bo found in Leach 
v. Campbell always struck me as most extraordinary, that 
when a man does what is least like, or rather what is most 
opposite to the execution of the power, he shall be con¬ 
sidered as executing it. 

I learn with satisfaction, the decision of the Master 
of the Rolls. That the law w'as such as he has de¬ 
clared, may be shown, not only by the cases on chanise?? 
of tithes, but by the doctrine of Lord Thurhm approv¬ 
ing the decision of Lord Harchi^iclr. in Paget v. Gee. 
There, on a lease executed by tenant in tail, not con¬ 
formable to the statute, and determining, therelbre, 
with his life, the lessees continuing in possession, having 
paid the whole rent to the remainder-man, Lord Tlard- 
•wicfic decreetl apportionment; holding, that the re¬ 
mainder-man having receiveti the whole rent accruing 
since the last day of payment, and accruing, therefore, 
partly in respect of occupation during the life of the 
tenant in tail, had received for his representatives, so 
much of the rent as was paid in respect of an enjoj'^ment 
of tlic estate during the term of his life. On that deci¬ 
sion, Lord Thurlom at first felt a difficulty, in admitting 
the application of the statute of Geo. 2 («), but eventu¬ 
ally approved it, and in giving judgment in the Shrews- 
burp case (/>>), took occasion to express his approbation. 

(a) Sec a7iic, p. 547, n. 

(i) That case is reported 5 Jiro. (\ C. 120. 1 Ves. jun. 227. but the 
thclum in (juestion seems to have cseapcij the attention of tlie re¬ 
porters. 


1818 . 


Ex parte 
Smyth. 


I en- 
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1 entertain not the slightest doubt, that the lease of 
a tenant for life expires with his interest, unless it is a 
lease made under a power, the farther execution of 
which can be sanctioned in a court of equity, by tlje 
particular circumstances of the case. A man dealing 
for his own estate, cannot be understood as meaning to 
aficct the interest of another, (a) 


1818. 


Ex parte 
Smyth. 


Confirm the Report. Reg. Lib. B. 1817*5 fol. 012. 


(n) A comparison of the authorities on this suhject, sccnih ((» 
cstnblish the conclusion, that in the case of a written agreement 
for a lease, {Shannon v. Bradstreet, 1 Schoalcs Lvfr. 5‘J.j or an ac¬ 
tual lease not pursuant to the power, {Campbell v. Leat'h, Amh. 710, 
on Powers, App. 67.” ) l)ut defective only in fonn, (7 T. R. 
*180.) courts of equity may, to the extent of the leasing power, en¬ 
force the contract of a tenant for life against the rcnnuiuler-man, in 
favour of a lessee, upon whom the circmnstances of the transaction 
have conferred the character of a purchaser; {Sugden on Powers, 
p. 36o, ct seq.) but that no such relief can be afforded in the in¬ 
stance of a parol agreement, though rendered valid against the 
tenant for life, by acts of part performance; {Blorc v. Sullon, 3 Mer. 
2.37., 1 SchotilcH ^ Lcfr. 72.) the reason of exempting from the ope¬ 
ration of the statute of frauds, parol agreements partially per¬ 
formed, (namely the fraud of impeaching, for the want of evidence 
in writing, a contract after acquiescence in the performance of one¬ 
rous acts on the faith of its validity,) being applicable to the tenant 
for life only, not to the remainder-man who has neither agreed nor 
acquiesced. In order to constitute a title to relief, therefore, two 
.circumstances must concur ; the agreement must be in writing, and 
the lessee must sustain the character of purchaser. The cases in 
which agreements of the tenant for life have been established by 
acts of acceptance, or acquiescence of the rcmaindcr-niau, j est on 
different principles. 


A a 3 
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Feb. 12. 


Infants being 
made co- 
plaintifis ip 
two suits rela¬ 
tive to the 
same matter, 
the court will 
not, before a 
decree, on the 
master’s re¬ 
port, that one 
suit is more 
for the bene¬ 
fit of the in¬ 
fants, dismiss 
the bill in the 
other suit, un¬ 
less by con¬ 
sent. 


MORTIMER t;. WEST. 
FORDE a WEST. 


npHE Bills, in these cases, were filed by persons 
claiming under the will of JRichard Mortimer, and 
in each, three infants, interested in his estate, were 
made Co-plaintiffs. The jSIaster, to whom it had been 
referred to inquire, whether the bills were for the same 
matter, and which of them was most proper, and for the 
benefit of the infants, to be prosecuted, having reported, 
“ that both the said bills, so far as they relate to the per¬ 
sonal estate, were for the same matters, but that the bill 
in the first mentioned cause, contained the proper charges, 
and prayed the proper relief, respecting the real estates 
of the testator, which the bill in the second mentioned 
cause had omitted to do, for which reason he was of 
opinion, that the bill filed in the first mentioned cause, 
was the most proper, and for the benefit of the infants, 
to be prosecutedsome of the Defendants now moved, 
that the bill filed in the second cause, might be dis¬ 
missed with costs. 

Mr. Bclty in support of the motion. 

Mr. Hart opposed the motion as unprecedented. 

It may be proper after the Master’s report, to ex¬ 
punge the names of the infant Plaintiffs, but no decree 
having been pronounced, the Court has no authority 
to dismiss the bill. On payment of costs to the Plain¬ 
tiffs in the second suit, proceedings may be staid. 

17 " 


The 
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The Lord Chancellor. 

If two bills are filed by creditors, the Court cannot, 
before a decree, stop either suit; because, non constat, 
that a decree will ever be obtained. In this instance, 
the second suit can be staid only by consent, and on the 
terms proposed by the parties. 

By consent of the Plaintiffs and Defendants in botli 
suits it was ordered, that proceedings in the second 
suit should be staid, on payment of costs, with liberty 
to them, in case the Plaintiffs in the first suit delay to 
bring their cause to a hearing, to apply for leave to 
proceed in the second cause, or to have the carriage of 
the first cause. Reg. Lib. B. 1817., fbl. 506. 


1818. 


Mortimiir 

V. 

West. 


Ro::,i.s, 
April !), 1.":, 

DILLON v. PARKER. 21 , - 3 . 

Jitne 2. 

S IR Henry John Parker Bart., being seised in fee of Construction 

the manor of Talton in Worcestershire, and of a house instrumonts 

iis iitiposiuff ail 

in Salishitry Court, Fleet-street, and being possessed of a obligation to 

farm in the manor of Tredinglon, in Worcestershire, held acts as^consU 

under a lease for lives from the Bishop of Worcester, by tuting elec- 

indenturcs of lease and release dated the 1st and 2d of 

October, 1741, in consideration of marriage (afterwards to elect 

solemnised) with Catherine Page, his second wife, and inconsistent 

of 5000^. her portion, conveyed the estates before- t>r- 

* ^ der to constz- 

mentioned, and all other lands or hereditaments in tnte election, 
which he or any person in trust for him had any estate 
of inheritance or freehold, within the manor of Talton the rights, and 
or Tredington, to John Page and William Tronnell, their “ jErpos- 
heirs and assigns, to the use of Sir Hennj John Parker, seshion being, 

cumstances, equivocal, as refcrriblc to cither right, the execution of deeds contain¬ 
ing recitals of the character in which the party claimed, and the exercise of a power 
to dispose of the estates in that character, amount to conclusive evidence of 
election. 


A a 4 
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V, 

Fakkkk. 


until the marriage, and after the solemnisation thereof^ 
to the use of Sir Henry for his life; with remainder, as 
to the estates of inheritance, to trustees to preserve con¬ 
tingent remainders, remainder to the first and other 
sons of Sir Henry by his intended wife, in tail male, 
remainder to the use of Sir Hemy in fee; and after the 
decease of the survivor of Sir Henry and his wife, as to 
the leasehold estate in the manor of Tredington, to tl>c 
use of such son of Sir Henry by his intended wife as 
should be his heir for the time being, during the con¬ 
tinuance of that estate, and of such life or lives then or 
thereafter in Ijeing, for which the leasehold })remiscs 
were or should be granted; and in case such son should 
not, at the decease of the survivor of Sir Henry and his 
wife, have attained, or should not afterwards attain, 
the age of 21 years, then to the use of such son and heir 
of the body of Sir Henry by his intended wife, as 
should first attain that age during the continuance of- 
the said estate, and of such lil’e or lives as aforesaid; 
and in default of such son and heir in being at the de¬ 
cease of the survivor of Sir Henry and his intended wife, 
or then in ventre sa mere, and afterwards born alive, or 
in case every such son of Sir Henry by his intended 
wife, as should be living at the death of Sir Henry and 
his wife, or the survivor of them, or born after the de¬ 
cease of Sir Henry, should happen to die before any 
such son should attain the age of twenty-one years, 
then to the use of Sir Henry, his heirs and assigns, 
during the life or lives in being for which the premises 
then were or thereafter might be held and enjoyed. 


The issue of the marriage were a son, John Parker, 
and two daughters, Catherine, (afterwards married to 
C- P. Garstin) and Margaret Sophia (afterwards mar¬ 
ried to John Strode), who all survived the death of their 
piother in 1750. 


John 
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John Parker^ on attaining the age of twenty-one, in 
the beginning of the year 1766*, became, under a con¬ 
veyance from Sir Henry John Parker^ dated in October 
1753 , tenant in fee simple of one moiety of certain estates 
situate at Hatch in the county of Wilts, and, under the 
will of John Page, his maternal grandfather, tenant in 
tail of the other moiety of those estates; he also became 
seised (in fee simple) of a messuage in SJm'ter''s, Court 
in the city of Lxmdon, and of an estate tail in remainder 
in the estates comprised in the settlement of 174J, 
and entitled to considerable sums of money under the 
will of John Page, including a debt due to Page's estate 
from Sir Henry John Parkcr\ and he soon afterwards 
levied fines and suffered recoveries of the estates devised 
to him by Page, limiting them to such uses as he should 
by deed or will appoint, and for default of appointment 
to himself for life, with remainder to his father Sir 
Henry John Parker in fee. By his will dated the 2d of 
August 1769, John Parker devised all his freehold and 
leasehold estates whatsoever that he was seised or pos¬ 
sessed of, or was or should be entitled unto, in reversion, 
remainder, or expectancy, to his father Sir Henry John 
Parker and his assigns for his life; and after his decease 
he gave his estates in Shorter's Court, and the moict}’^ of 
his estates at Hatch, and all other his real estates de¬ 
vised to him by the will of his late grandfather John Page, 
to Harry, afterwards Sir Harry, Parker, and Daniel Fox, 
in fee, upon certain trusts for the benefit of his sisters 
Catherine and Margaret Sophia, and their issue. He 
also devised, after the decease of liis father, the manor and 
capital messuage called Talton, with the estate thereto 
belonging, the farms called ’Fredington, and Isolland's 
farm, in the parish of Tredington, and all other his ma¬ 
nors and estates in Worcestershire and Wai-^mckshire, his 
house in Salisbury Court, the other moiety of his estates 
at Hatch, and all other estates whatsoever which tle- 
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scended or came, or which should descend or come, to 
him from his, father, to his two sisters Margaret and 
Ann Parker (daughters of Sir Henry John Parker by his 
first wife) their heirs, executors, &c. for ever, as tenants 
in common. All the residue of his personal estate he 
gave to his father, and appointed him, if he survived, 
sole executor. 

After the date of his will, John Parker purchased a 
freehold estate at Arnscott^ in the parish of Tredingtou, 
and by a codicil dated the 2d of September I769j noticing 
his will, he devised that estate to his father Sir Henry in 
fee; and reciting that his father formerly executed 
a bond in the penal sum of 2000^. conditioned tor the 
payment of 1000/. with interest to his late grandfather 
John Page, whereof the testator was entitled to one- 
third, and his sisters Catherine and Margaret Sophia to 
two-thirds, he declared that no part of the principal or 
interest due on the said bond, or on any other bond or 
security, should be paid by his father, but that the 
same and all other bonds and securities should be de¬ 
livered up to him to be cancelled ; and he enjoined his 
sisters to forbear any suit or prosecution of his father, 
on account of the said bond, or in any other respect, 
under pain of forfeiting all bequests in their favour. 

John Parker died in September IJGO, unmarried and 
without issue, his father, and Margaret and Ann Parker, 
his sisters of the half blood, and Catherine Oarslin and 
Margaret Sophia Strode, his sisters of the whole blood 
and co-heircsscs at law, surviving. 

Sir Henry John Parker, on the death of his son, proved 
his will, and possessed himself of his personal estate, and 
entered upon and enjoyed during his life the estates de¬ 
vised to him; and in May 1770 mortgaged the ArnscuU 
estate for 000/. 

% 
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By his will dated the 10th of Nwember 1769, Sir 
Henry John Parker, after directing liis debts to be paid, 
devised to Henry Parker and Daniel Fox, in fee, his 
manor of Talton, and his capital messuage or tenement, 
wherein he then dwelt, called TaUon house, and all 
the farms and tenements thereunto belonging; and all 
other, his freehold manors, lands, and hereditaments in 
Worcestershire, and Warwickshire', his freehold house 
in Salisbury Court ; one undivided moiety of the manor 
lands and hereditaments situate at Hatch, or elsewhere 
in the county of Wilts, which descended to him as 
heir at law of the family of the Hydes; and all other 
his freehold estates, whatsoever and wheresoever, that he 
had power to dispose of; to the use of Parker and Fox, 
their executors, &c., for the term of one thousand years 
from his decease, upon the trusts thereinafter declared; 
with remainder, as to one undivided moiety of all the 
•premises, to the use of his daughter Margaret Parker, 
for life, with limitations to her first and other sons 
successively in tail male, and as to the other moiety to 
the use of his daughter Ann Parke?', with like limitations 
to her first and other sons, with various ulterior re¬ 
mainders, including a limitation to Sir William Parker 
for life, and to his first and other sons in tail male; 
declaring it to be the meaning of his will, that the 
above mentioned estates should, after the decease of his 
daughters Margaret and Ann without issue male, con¬ 
stantly descend to the right heir male of the Parket 
family, in the manner he had above limited the same, 
as such heir male would inherit his title; it being his 
intent that such his estates and title should descend and 
be enjoyed together as long as the laws of England 
would permit. He then devised to Hetmj Parker and 
Daniel Fox, all his leasehold estates in the parish of 
Trcdinglon in the county of Worcester, and in the parish 
of Hampton in Arden in the county of Warwick, and all 
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other his leasehold estates, for all the estates, tcrm& of 
years, and interests that he should have therein respec¬ 
tively at the time of his decease, subject to the rents 
and covenants in the several original lease or leases 
reserved and contained, upon trust to permit the same 
persons one after another respectively, to enjoy his lease¬ 
hold premises, and to receive the rents and profits 
thereof, in the same manner as such persons would by 
his will be entitled to his freehold estates; it being his 
intent that his leasehold, should bo enjoyed with his 
freehold, estates, and remain to the same persons and 
to the same uses, as long us the laws of England would 
permit. 

The testator declared, that the term of one thou¬ 
sand years was limited to Parker and Fox, on trust from 
time to time, by sale or mortgage of the freehold and 
leasehold manors, messuages, &c., or with the rents 
and profits, or otherwise as they should think fit, to 
raise such sums of money as should from time to time 
bo sufficient and necessary for payment of his just debts 
and legacies, or any part thereof^ in case his personal 
estate should be insufficient for those purposes; and 
also such furtlicr sums of money as should from time 
to time be sufficient and necessary to pay any fines for 
the renewal of any lease or leases, or putting in any 
life or lives in the place of such as might happen to 
drop in such leasehold premises, or any part thereof; 
and that all such new leases should be vested in Parker 
and Fox, or the survivor of them, his executors, &c., 
upon the same trusts as he had before declared, con¬ 
cerning the leasehold premises; and that in case the 
several sums of money above mentioned, should be paid 
as they were wanted, by the person or persons to whom 
the immediate reversion or remainder of the premises 
expectant on the term ol one thousand years should for 

the 
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the time being, belong under his will, then the said 
monies should not be raised by virtue of the term, but 
the said term should cease for the benefit of sucli person 
or persons. 

The testator then, after reciting that, by the will of 
John Page, late of Putney^ Esq. deceased, several sums 
of money therein particularly mentioned, were given to 
his grandson, the testator’s late son, John Parka, 
his executors or administrators, upon the contin¬ 
gencies in such will particularly expressed, declared 
that in case any sum or sums of money should be¬ 
come due and })ayable to, or vested in, the testator, 
(as executor of his said son,) or the testator’s executors 
or administrators, by virtue of the said will, he be¬ 
queathed all such sum and sums of money, as he was, 
or might be entitled unto, or have a power of disposing 
of, unto Hcmy Parker and Daniel Fox, their executors, 
&c., upon trust, as soon as conveniently might be, after 
the said trust money should become vested in them, by 
virtue of his will, to invest the same in the purchase of 
freehold lands or hereditaments in the counties of Wor¬ 
cester or Warnaick, which when purchased, should be 
conveyed to Henry Parker and Daniel Fox, or to some 
other proper trustees, and their heirs, upon the trusts 
and for the uses, &c., above declared, concerning his 
freehold estates. After farther reciting, that by virtue 
of the will and codicil of his said son John Parka', he 
might become entitled to certain devises and estates, by 
reason of certain forfeitures which would become vested 
in the testator, his heirs, executors and administrators, 
when such forfeitures should be incurred; the testator 
devised all the freehold and leasehold estates and here¬ 
ditaments which he could or might be entitled to, by 
virtue of the will and codicil of his said son, or other¬ 
wise howsoever, to Flenry Parka' and Daniel Fox, their 

heirs. 
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heirs, executors, &c. upon the trusts, and for the uses, 
&c. before declared, concerning his freehold estates. 

The testator, after some pecuniary legacies, be¬ 
queathed the residue of his personal estate, to his 
daughters Margaret and Ann Parker, and appointed 
them executrixes. 


By a codicil dated the 18th oi June 1771, Sir Henry, 
in the event of the death of both his daughters Mar¬ 
garet and Ann Parker, without issue male, limited re¬ 
mainders to his daughters Margaret Sophia Strode, and 
Catherine Garstin, and their first and other sons in 
tail male, to take effect before the remainders limited by 
his will; and exempted his personal estate from the pay¬ 
ment of his debts and legacies, “ in order that it might 
go clear to his executrixes.” 

Sir Henry John Parker, died in October 1771, leaving 
his daughters Margaret and Atm Parker, Margaret 
Sophia Strode, and Catherine Garstin, his co-heiresses. 
On his decease, Margaret and Ann Parker, proved his 
will, and entered into possession of the estates devised 
to them by their father and brother. 

Margaret Parker died in May 1785, unmarried, 
having by her will dated 1st May 1780, devised to her 
sister Ann Parker in fee, her moiety of certain estates 
in the counties oi-Leicester and Northampton, inherited 
by her and her sister from their mother, her moiety 
of the Hatch and other estates in Wiltshire, devised 
to her sister and herself, by their brother John 
Parker, and all other her estates; and appointed her 
sister residuary legatee and executrix. 

On the death of Margaret, Ann Parker entered into 

possession 



CASES IN CHANCERY. 


367 


possession of the whole of the estates devised to hei 
by her father, brother and sister. By her will dated 
the Istof August 1811, she devised among other estates, 
the dwelling-house in Salisbuiy Court, to John Joseph 
Dillon^ Esq., and his heirs, and the manor and mansion- 
house of Talton, the farm at Tredingtony and her estates 
at Hatch, to Han'y Parker, father of Sir William Parker, 
in fee, and appointed 'Sir William Parker executor of 
her will, with a legacy of 500/., bequeathing the residue 
of her personal property to John Joseph Dillon and his 
sister. 

Ann Pai'ker died on the 26th of January 1S14, 
unmarried, leaving John Joseph Dillon her heir at law, 
and Sir William Parker proved her will. The devise 
to Harry Parker lapsed by his death, in the life of the 
testatrix. 

The bill, filed by Mr. Dillon against Sir Williavt 
Parker, stated, in addition to these liicts, that Sir Henrif 
John Parker, having become embarrassed, applied to his 
son Joint Parker, for pecuniary assistance, proposing that 
his son should purchase his interest and reversion in 
the estates comprised in the settlement of 1741 ; that 
some agreement in writing was executed between them, 
for that purpose, in consideration of which, and of a 
conveyance of the estates to be made by Sir Henry, 
his son agreed to pay to him the sum of 700/., and an 
annuity of 200/. during his life; that the sum of 700 /. 
was accordingly paid, by means of which, Sir Henry 
was enabled to make an arrangement with his creditors; 
and that, in pursuance of that agreement, or some 
other to the like effect, John Parker entered into posses¬ 
sion of all the lands described in the settlement, and 
occupied the mansion-house at TaUon, which he fitted 
up at considerable expense, and paying or allowing all 
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the charges of housekeeping, resided there as the owner 
till his death; that he was also admitted into possession 
of the house in Salisbmy Court, having expended 1500/. 
in rebuilding it; and that lie paid other sums for repairs 
and improvements of the settled estates. 

The bill prayed, a declaration, that Sir Henry John 
Parker^ by accepting the benefits given to him by the 
will and codicil of John Parker, his son, elected and 
bound himself to conform thereto, in regard to the 
devises contained in the said will of the settled estates, 
and that the Plaintiff was entitled to those estates; and 
that the Defendant might be ordered to convey or 
release the same to the Plaintiff and deliver up all title 
deeds, &c. relating thereto, and might be restrained by 
injunction, from proceeding at law, concerning the 
estates in question. 

The Plaintiff also filed a supplemental bill, praying, 
that the Defendant might elect to take under or against 
the will of Ann Parker; and that the Plaintiff might be 
quieted in the possession of the estates at Talton and 
Tredin^on ; and an account of the rents received and 
timber cut by the Defendant. 

The answer stated, that the agreement between Sir 
Henry John Parker and his son, for conveying to the 
latter his father’s interest in the settled estates, was sub¬ 
ject to a proviso making it void in the event (which 
afterw^ards happened) of the death of the son in the life 
of his father; that the Defendant believed the articles 
of agreement had long been lost, and that Sir Henry 
John Parker always considered the will of his son as 
void, so far as it affected to devise the hereditaments in 
the county of Worcester and the house in Salisbury 
Court, and did not elect to take the benefits given to 

him 
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him Ky that will iji the manner in whitli they wore 
thereby ^iven . admitted, that I'ir Hnitjf hJni Parker died 
indcbl^’d, ami tlmt his h j^acies exceeded (he amount of 
his personid estate, and were discharfj;e^l by means of a 
mortjxa^’e of the leascliold estates, the smn advanced on 
which Ann / er afterwards paid, taking an assignment 
to hcM’seii; insisted, that Margaret and Atvt Parker, on 
the death of .Sir Ilcuru, t^mk possession of the estates as 
hi'' devisees, claiming under his will, and not under 
that of their brother, and in divers deeds and letters ad¬ 
mitted that they clainu'd in that character ; and the De¬ 
fendant made tide to the ('states under tlic limitation in 
.'he will of.Sir llrnrn Aohn Parker. 
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rhe deeds and letters produced in support of the 
Defendant’s allegation, that Margaret and Ann Parker 
had elected to take under the will of their lather, are 
ytiHv ■'lated ii'i the judgment. 

I’iie :n lieles of agrccmcnl executed between Sir Henry 
.hfm Pufkry. and Ins .son, w(Te not prcnluced ; the sc- 
condarv ('videmc of tiieii' eontenU o/H'ied by the De- 
iendanl. w;!-' rejected by the (’ourt. 

Ml. 7/e;/. 7\Jr. Jii’lL nid Mr. (i. iVihon, for the 

ri-ei'lifi, 

’Th.' i’liMn'Wf's claim i.s founded on tiie will of John 
Porlrr, i>\ w Inch a remairuh'r in lee, (expectant on the de- 
t e-is"* <'f Sir //- •nn/'^>fhn Parker,) in the estate.s in question, 
given to !\lur^::ajri imd Ann Parker; to the latter ol' 
whom, tile survivor and de\i>ec of her sister, the Flain- 
(iif is heir ;u law. 'rhe agreement between Sir Henry 
and hi.^ son for conveying, as we insist, the absolute fee 
simple ol t’acso estates to the son, not being in evidence, 
can not be ised by either party; but we contend that 
validity is given to the .son’s will bv the acts of S:r 
Yuj. t. 11 b Henry 
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Henry amounting to an election to take under it. It is a 
familiar principle of this Court, that he who accepts a 
benefit under a deed or will, must confirm the whole in¬ 
strument, conforming to all its provisions, and renounc¬ 
ing every right inconsistent with them. Noys v. Mor~ 
daunt (a), Cmsoper v. Scott (d), Strcaffield v. Streatfield (r), 
Houghton V. Boughfon (rf), Villareal v. Ijord Galway {e), 
Boberts v. Kingsley {f\ Allen v. Boulton (^), Bigland 
V, Huddleston {^), Finch v. Finch (?'), Macnamara v. 
Jones {k)f Blake v. BunJmry (Z), Wilson v. Lord John 
Taamshend (wz), Broome v. Monck (w), Thellusonv, Wood¬ 
ford (o), an anonymous case before Lord Rosslyn (/j)-* 
Birmingham v. Kirwan {q). 


The first question in this case, therefore, is, whether 
Sir Henry elected to take under the will of his son ? On 
that question the evidence is conclusive. By virtue of 
the will he possessed himself of the residuary personal 
estate of his son, executed a mortgage of one real estate, 
and received the rents of others, to none of which he had 
any other title; and no part of the debt, from the pay¬ 
ment of which that will protected him, was ever paid. In 
addition to these unequivocal acts, the recitals of his 
own will are incontrovertible evidence of his intention 
to claim as devisee and legatee of his son. We admit 
that the Court would not hold a party bound by acts 
performed in ignorance of the existence, or of the value, 
of his respective rights; but there is no pretence of such 
ignorance in Sir Henry ; nor can it be material that he 


(a) 2 Vem. 581. (b) 5 P. fF. 119. (c) Ca. Temp. Talb. 176. 

Id) 2 Ves. 12. (e) Anib. 682, 1 Pro. C. C. 292, ii. 

(/) 1 Pcs. 238. (g) 1 Fes. 121. (h) 3 Pro. C. C. 285,n. 

(i) 4 Pro. C. C. 33., 1 Ves.jun. 534, (/:) 1 Pro. C. C. 481. 

(/) 4 Pro. C. C. 21. 1 Ves.jun. 514, (j«) 2 Ves.jun.693. 

(») 10 Ves. 609. (o) 13 Ves. 209., 1 Bowe, 249. 

(p) Cit. 2 School. & Left’. »67, (y) a School. & Lcfr. 444. 
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survived his son only two years; the extent of benefit 
which he took under the will, not the validity of his 
election, was affected by that event. He had already 
chosen the benefits secured to him by that will, which 
might be greater or less in proportion to the duration 
of his life. 

The effect of election is to compel a renunciation o 
every title inconsistent with the instrument, the benefi 
of which the party elects to take. Claiming in one of , 
two inconsistent characters, he forfeits all the rights 
incident to the other; nor is it sufficient that he makes 
compensation to those whom his election disappoints • 
the consequence of election is forfeiture. Such is the 
doctrine of Noi/s v. Mordaunt (a) ; and though in some 
cases of pecuniary benefit (cases for example on the 
custom of London^ the children of a freeman claiming 
either as legatees under the will, or under the custom as 
orphans,) the Court has proceeded on a cohiparison of 
quantity, only one instance occurs of a specific devise 
in which the doctrine of compensation has been adopted, 
Streatjield v. Streatfield {h) j the accuracy of the state¬ 
ment of the directory part of the decree in that case 
may be reasonably questioned; it is certainly con¬ 
trary to the opinion intimated by Lord Eldon in Green 
V. Green (c), and T'ihbits v. Tibhits. id) Sir Henry John 
Parker therefore taking the benefit of his son’s will, 
renounced all rights in these estates, the assertion of 
which would have been inconsistent with its provisions. 
That election is conclusive on him, and on his repre¬ 
sentatives. The party having elected is not allowed at 
a future time to retract, and making compensation for 

(a) 2 Vern. 581. (6) Ca. Temp.Tcdb.\16. Seethe decree 

extracted from the Register, post p. 

(c) 2 Mcr. 86. It was stated at the bar that this case ended in 
a compromise. {d) 2 Mcr. 90. 
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the benefits which he has enjoyed under the will, to 
assert rights inconsistent with it. Harvey v Ashlejj (a), 
Bvtricke v. Broadhurst (^), Earl of Northumberland v. 
Earl of Aylesford (c), Stratford v. Eoivell (d). In this in¬ 
stance compensation is impracticable; tlie parlies cannot 
be placed /« statu (juo ; the amount of thi* son’s residuary 
personal estate cannot he ascertained, nor is theie any 
fund from which compensation may be made. 

Sir Henry being thus irrevocably bound to givt' eftect 
to the will of his son, assumes a power tt) alter the dis¬ 
position of the property, and by Ids own will attempts to 
reduce the estates in fee devised to his daughters Ma?- 
garet and AnUy to estates for life only. That attempt is 
ineffectual. At Sir Henry % death, Mcnyarei and Ann 
were clearly entitled to the fee simple in these lands, 
under the limitations in tlu'ir brother’s will, to whicli 
Sir Henry, by his election, had given validity. To this 
point, therefore, the claim of the plaintiff i> clear ; but 
the Defendant retaliates the argument of ejection, and 
insists that Margaret and Ann Parko ek-cted to aban¬ 
don their rights under their brother’s will, and abide by 
the will of their father. A most extraordinary election; 
to take a life interest in the very e.siales to the fee simple 
of which they were already entitled. Election supposes 
distinct benefits as objects of choice; but Sii He?ny\ 
will conferred no benefit on his daughters; the answer 
admits that his peisonai estate \uis insufficient to dis¬ 
charge his legacies, and the inheritance of the freehold 
estates was already ve.sied in Margaiet and Anh by iheir 
brother's will. To such a case the docirine of election 
is inapplicable; but the acts ailegctl by the Defendant 

(a) .’5 Atk. hOT. {6) 3 Bro.C. (,'. S8., I Ves. jun. 171 . 

(o) AnU). 540. 051. S.C. under the title of Earl of Nortkumber- 
Imndv. Mu!quesiiof ijranby, 1 Eden, 489. 

(d) 1 Balt. & Beat. 2.7, 24. 
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are not sufficient to denote, in the daughters, an intention 
ot' rccotniising the validit}" of their father’s will, and 
giving effect to it. Possc'^sion taken is for this purpose 
wholly insignificant : they were entitled to possession in 
all events; under their father’s will as tenants for life, or 
under their hrothtr’s as tenants in fee. What act evinces 
their intention to take possession in the former charac¬ 
ter ? Belt it is said, tlie deeds executed by the daughters 
amount to a confirmation of their father’s will. The 
deeds were not executed co tnimln : the object was to 
raise certain sums, or to ratify certain acts of the trus¬ 
tees. Such deeds will not be construed as aiuountin<T to 

O 

a species of indirect and collateral confirmation, but 
their operation will be confined to the particular pur¬ 
pose for wliich they were executed. Innes v, Jackson, (a) 
No act "of the daughters amounts to an explicit recog¬ 
nition of their father’s will, and it is clear that they did 
not intend an election, or understand that they had 
elected, for they botli assumed an absolute power of 
devising the estates. ’Fhc devise of Ann Parker, the 
survivor and devisee of her sister, being defeated by the 
death of Sir Harri^ Parker in her life, the fee simple vests 
in the Plaintiff’as her hei}'. 
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Sir Sam. Romillu, JVp'. Horne, and Mr. Shadurll, for 
the Defendant. 

The title under which t!ie Plaintiff’ claims, if it now 
exists, existed forty-three years ago; and he requires 
this Court to enforce an equity, whicl: on liis own state¬ 
ment is most obscure, against an uninterrupted legal 
possession during that period. But his equitable claim 
is destitute of foundation. The will of John Parker, the 

{a) IG Fes. 356.; reversed on appeal, 1 JiUgh 104 ., and see Choi- 
mondeley v. Clinton, 2 Mer. 550 —357, and the cases cited, p. 2oy. 
■233, 231. 27.'. .32 to which niav be added Baden v. Earl of Pem- 
Ijrcir, 1' Ver/i. 52. 213. 1 H'. 281. and the dictum Mos.25'i. 

R h n 


son. 
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son, raised no case of election. The Court never pre¬ 
sumes that a testator intended to devise that which is 
not his; if he is entitled to estates whicli satisfy the 
words of his will, he is not understood as devising any 
other. Of that intention, clear evidence; as in Pulteney 
V. Lord Darlington {a), is required; and whether for 
that purpose, evidence dehors the will can be received, 
is an extremely difficult question. The will of John 
Parker contains no trace of a design to dispose of the 
property of his father. The first general words, “ all 
his freehold and leasehold estates,” denote no intention 
to give what was not his; the particular devise of the 
Talion estates occurs in a clause describing some estates 
ncminatim, and concluding with a phrase qualifying 
every subject comprehended by the more extensive ex¬ 
pressions interposed, “ which had descended or come, or 
should descend or come to him, from his fatherthe 
interest, therefore, which he intended to devise in the 
Talion estate, is cither the interest which he had pur¬ 
chased under the agreement with Sir Henry, contingent 
on the event of survivorship, or the interest which 
without that agreement might descend to him as heir 
to his father. The context offers nothing to authorise 
the Court in inferring an intention to devise an interest 
which was not his own. Supposing that the will pre¬ 
sented a case of election, tiiere is no proof that Sir 
Henry elected. That he enjoyed benefits under the 
will, is indeed unquestionable; but he also asserted 
claims inconsistent with it; in the absence of direct 
evidence on either side, the case presents indirect evi- 


(fl) That case on tlie question of election is not reported, but is 
referred to in Lady Cavan v. P^dtcncy, 2 Ves.jun. Ves. 384. 

Ilinchcliffc V. Ilincficfijffe, 3 Ves. 516. Pole v. Lord Somers, 6 Vcs. 
309. iJrucev. Denuon, 6 Ves.3H5.; and the proceedinffs are stated 
in the report of the appeal on the subsequent question of conver¬ 
sion. Pulleney v. Earl of Darlington, 7 Pro. P. C. ed. Tond. 530. 

deuce 
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dence on both sides; some acts denote an intention to 
take under the will, others, an intention to take against 
it. On what principle can circumstances thus equivocal, 
be construed into election ? The Court must be satisfied, 
that he was apprised of the obligation to elect, and of 
the value of his different rights. Wake v. Wake, {a) 
The mere mortgage is not conclusive; in an unre¬ 
ported case relating to property near Birmingham^ 
even the sale of the estate, was held not to constitute 
election. 
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Admitting that Sir Henry was bound to elect, and 
had elected to take against the will of his son, at the 
same time enjoying benefits under it, what is the effect 
of his election ? An obligation to refund the two years* 
rents, and the personal estate which he had received by 
virtue of the will, and to pay the debt from which it 
•exempted him. Electing to retain the estate against 
the will, he must make compensation for the benefits 
which he had taken under it. In DasJvwood v. Peyton, 
Lord Eldon says, “ Where a case of election is raised, 
it does not give a right to retain the thing itself; 
though it may give a right to compensation out of 
something else.” (b) In this instance, the claim to com¬ 
pensation is nugatory; the Plaintiff being jointly with 
his sister, residuary legatee of Ann Parker, who was 
residuary legatee of her sister Margaret, and Margaret 
and Ann being executrixes and residuary legatees of Sir 
Henry, the l^laintiff is himself the owner of the fund 
from which compensation must be made. 

The second question is decisive against the Plaintiff. 
Sir Henryk's, will raised a case of election, and his 
daughters elected to take under it. They were his resi¬ 
duary legatees, and the Plaintiff cannot, at this period, 

(a) 3 liro. C, C. ii55. 1 Vas. jun. 335 

{/j) 18 Fes. 4'L 


B b 4 
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be permitted to represent, tiiat he left no personal 
property. Tlu? legal estate ])assc>d under Sir Hcnn/s, 
will to his devisees, aiul thi* enjoyment has been con¬ 
formable to the legal right; had the datighter>> claimed 
in opposition lo his will, they nnist have recpiired a 
conveyance from the trustees. By numerous soh'inn 
acts, they recognised ihcir father’s will; acts ainounting, 
if not to election, to actjuiescence and con fi mint ion. [a) 
It is not now competent to a remote relatit)n ha})pening 
to be heir, after the death of ptirties interested, and the 
loss of evidence, to (|uestion a disjmsitiou of properly so 
confirmed; a dis])osition which they could not have im- 
peachetl without a gro.ss violation of good faith 


The Masteb of the Roi.LS. 

The claim of the Plaintiff is confined to the estate* 
originally comjnised in the settlement of Octohn- 174*1, 
and for the pnrpo.se of establishing his title, the bill 
begins with stating, as the origin of it, the deeds of that 
date, by which the* estates were convened to the u.se of 
Sir Henrtf John Parhe) for life, with remainder to his 
first and other sons in tail male, renuiinder to himself 
in fee. ITuder that settlement, therefore, on tlic death 
John Parker, the son, without issue, the estates be¬ 
came the absolute property of his father 8ir Hnit y; 
the Defendant claims as his <lcviscc, and unless he had 
by some act deprived himself of the power of clcvise, 
the equitable estate would be, as the legal estate un¬ 
questionably is, effectually vested in the defendant. 
The Plaintiff, however, undertakes to [)rove that, in the 
actual circumstances, the will of Sir Henry is invalid, 
and that the estates pass by tin* will oi Johii Parker, the 
son. For that purpose, two propositions must be esta- 

'«) The >ubstuncf of tht. aririnneMl fni tht flt’H'nttant oii the 
hillv stJ'frHin fhc rii<ltririrnt. 


blishefi.. 
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blislied, first, affirniativoly, that Sir Hcni :f John Parke)- 
had relinquished his right of disposition over his own 
estates, by making Ins election to abandon them, on 
accepting the benefits given to him by the will of hrs 
son; next, negatively, that the daughters, to whom 
Sir Henri; devised a life interest in the estates to which, 

under tlteir brother’s will, they were a'rc.-ulv entitled in 

• » 

foe. never made an election to abidt bv the will of 
their father, in o})position to that of tlieir brotijer. 
It being clearly admitted, that during the joint lives 
of the father and the son, the settlement (unlesN 
altered by contract) was the rule between those 
Ivvo parties; the father having possession, and the right 
of possession during his life, with a remainder in 
fee, the son had no title to the immediate enjoyment 
of the estate, unless he acquired it by an agree¬ 
ment with his father. Tlie plaintiff has endeavoured to 
establish that such an agreement was concluded, and 
that Sir Henri/, who appears to have been in embarrassed 
circumstances, for a sum of 700/., and an annuity, parted 
with his interest in the estate. It is in evidence that 
the son, after he attained the age of majority in 
actually occupied the house at Talton, expended c()n- 
siderable sums on the repairs of the house in Salis^mry 
Court, and performed other acts which denote posses¬ 
sion of the estate during the life of his father; payment 
of the sum ol TOO/, is not proved, and though both 
parties admit the existence of an agreement, neither 
has been able to produce it, or to offer to the C’onrt 
satisfactory secondary evidence of its terms; one side 
representing it as an absolute surrender of his rights, 
by the father, the other, as tjualified with a condition 
that the estate should revert to him in the event of his 
surviving his son. On thi.s subject, the great lapse of 
time renders it impossible to ascertain the truth. 1 
was of opinion, that the evideiicc tendered bv the De- 

tendant. 


ISIS. 


Du.i.on 

V. 
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fendant, of the existence, the loss, and the terms of 
the agreement, was not sufficient; the Court is, there¬ 
fore, deprived of the light, which a knowledge of its 
contents would have afforded; but the Plaintiff, who is 
bound to establish a clear case, certainly cannot assume, 
without proof, that his statement is correct. Unless by 
the agreement. Sir Henry surrendered his reversion in 
fee, it would not enable the son to make an absolute 
disposition of the estate. Without knowing, therefore, 
the particulars of that transaction, the Court finds, as 
the first instrument proved in the cause, the will of the 
son, dated the 2d of August 17G9, followed by a codicil 
of the 2d of September in the same year. By that will, 
JoJm Parker^ who had acquired considerable property 
as devisee and legatee of his grandfather Page^ first 
devised to his father for life, all the estates of which 
he had power to dispose, and after a limitation in favour 
of his sisters of the whole blood, on which no question 
arises, he proceeds to give the Tall on estates and other 
premises by name, concluding with a general descrip¬ 
tion of a singular nature, “ all his estates which had 
descended, or which should descend or come to him 
from his father;” an extraordinary reference, in an in¬ 
strument executed during his father’s life, to estates 
which had already descended from him; but the will 
was evidently prepared under a doubt, whether he 
should not survive his father; he provides for both 
events, nominating as his executor, his father if sur¬ 
viving, and substituting others in case of his death; 
and anticipating a descent which, in his apprehension, 
would render the devise valid, he gives the estates to 
his sisters of the half blood in fee. The Plaintiff, as 
their heir claims by this devise. John Parker died in 
October l7G9j and under his will, supposing the settled 
estates to pass, (he seems to have imagined that he 
had power to dispose of them, and it may therefore be 

contended, 
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contended, that they are included in the first devise) Sir 
Henry became entitled to a life interest in those estates, 
(an interest which he had already), to a life interest in 
any other freehold estates of his son, and to the absolute 
interest in his personalty. By his codicil, the son de¬ 
vises to his father in fee, the Arnscott estate, acquired 
since the date of his will; and directs that his father’s 
bond for the payment of lOOOZ. should be cancelled, 
and that his sisters should forbear all suit against his 
father, under the penalty of forfeiting the benefits con¬ 
ferred on them by his will. 

In these circumstances it is insisted by the Plaintifl^ 
that, after the death of his son. Sir Henry ought to have 
been put to his election ; that the son having assumed to 
dispose of an estate which belonged to his father, to 
whom he had given valuable property, it was not com¬ 
petent to the father at once to take the benefit of the 
will, and to defeat it. From the undisputed principle, 
that no one can frustrate an instrument ander which he 
claims. Sir Henry might clearly have been put to his 
election ; but the Plaintiff maintains that he has actually 
elected. Supposing that election implies intention, a 
voluntary rclinquishmefit by Sir Henry of the settled 
estates, an acceptance of the benefits given by the son 
at the price of renouncing his own property, and, as the 
term election seems to denote, a preference of one estate 
as matter of choice; is the fact of election so clearly 
established that the Court will be authorised in acting 

o 

on that assumption ? It seems difficult to prove all the 
circumstances necessary to constitute an election ; that 
Sir Henry was apprised of the necessity of electing; that, 
knowing that he could not hold both the })roperty to 
which he was previously entitled, and that which was 
given to him by his son, he voluntarily abandoned the 
former and took the latter. That he proved the 

will 






V. 

Pahki'k, 


will ol' his son, and entered on llie estates di?vised 
to Inin, is not sullieient. Did he not exercise do¬ 
minion over his own estate? as if the son had not de- 
visctl them ? 'Taking both estates, enjoying that which 
was his owni, and also tliat yiven to him bv his son, how 
can it be said that he relinquishes one and elects to take 
the other ? Mas he not rather elected to take both ? 
Jt i.s char that he thought the powm* ol' disposition 
which his son had assumed over his estates was in the 
actual eirenmstanees inoperative; either that it was to 
take ellect only in the e\ent of the son’s surviving, or 
that lor some other reason he was not bound to submit 
to it; lor in less than six weeks from the death ol the 


son, in the next month after proving hin w ill, on the lOth 
Novni/A’y he makes his own, containing a full 

disposition (d’his estates, long aiul elaborate limitations, 
settling them on his daughters Margaret and Ann tor 
their lives, with successive remainders to their issue and 
other branches of the family, not considering himself 
bound by the devise which his son had made to the 
same daughters in fee. 'J'hat was not rcliinpiishiiig the 
estates, but, as far as choice* was concerjicd, ass{*rting a 
right to dispose ol' them, uml an actual disposition ; the 
same sedicitor prej)ares, and the same witnesses attest, 
both wills; evidently no one conceiving that one instru¬ 
ment deprived Sir llcmy of the power to make the other. 
With reh’reiKc to intc'iition, therefore, the evidence 
contained in these transactions, of his intention to retain 
his own estate, is at h'ast as strong as the e\idence oi 
his intention to accept the property given to him by his 
son, derived froni the mortgage and other acts of owner¬ 
ship exercised ove‘r it; how then can the Court declare 
that lie elected to take one and renounce the other? 
'The utmost that can be contended is that he has no 
right to enjoy l>oth ; that he was hound, and that the 
daiighlei*^ might liH\r ' ontjielhd him, to make an elec¬ 
tion 
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tioii; but lliev look no inoasiirc for that pinpos,o : and in 
the short interval, about two years, which elaiised be¬ 
tween the death of his son and his own, the acts oi Sir 
Henri/ are etjiiivocal, nianilestitig as iinich design to 
retain one estate as to accept ilie odic r. 


ISl^. 

DlI l.ON 
i’. 

PAKKtK. 


'I'he point naule by the plainliil’ is, tliat accertat'ce 
binds, and operalt's liirleitnre uitlunit rel'erenee to ;n 
lent, ll is sail! ihat Sir Hcm ij accepting liis son's gilt, b\ 
that act ivnounct'd his (jwii e-tate; that is not eiection, 
but Ibrleiiiire : il’sjich is llu* (died ol ticcepfance, eveta 
thougli in ignorance that it was not conija'tent to the 
partv to ri'tain both beiiidits, but that on taking one, the' 
coiisetjuence ol li^^^ wc.s that lu‘ renounced the ('lh(*r, 
then, by inadveitence widiout choice, an estalv' may be 
h‘st ; but in all case> (>1 t'lection the Court is anxious, 
wdiile it enlbiTe" the rule ol’ c’i|uity, th-at the party shall 
nc/t avail himseii td both Ids claims, still to seetue 1(» 
him the ojiiion oi'tMtiier; not to Imld I’lm coneluded by 
ecpiivoeal ac!-> pciii>ir,ied pesbap-^ in ignoranee oi' the 
\alne of the fmuls : a prineipK'strongly illn-hat.-ii by llse 
decibion in ll’iineJl'nh. 'J he rnir o. the Court is 
not forleii lire bu'. iledicj.i; .t'run Ihht/ni. What ads 
will amount to eiivdon, uhr.t h ngiii of time, i- matter 
of more doubt, d. i if i .‘’in lo vh lent.me n a-' a (jnestieti 


(fl) A j>ar!\ beiii’d to i. eet is citii.cd fust i.> aseertau' 
llu- \ uhu' of 1’le fun.i-'. Ne:;’.;,’',' rx-.. ))■<;><. t (\ C' 

1S(>. linKnioi! \. 1 />’>'. <11 (i/:c 

iVa/ce, S /j'o. f. "J,. ! (••x. /iin. ‘sS.’. lVhi\tlcr 
l^’ebstry, “J lur. :>7 ' ■ ('Lihm-rs \. .S.Us*'/, 2 Tes. 4 

Hcudi, //iv.'i/c? \. id/.'C, e J\ /P. SJI.M. And bn- 

that purpose may sustain a 1>;1! to iiav,' ad ncvv.s-^ar} ae 
counts takea, />;//; d-Ie \. .''?rof/t/’///vb e i”;e, <C. .sW, 
1 l ea. jnr. 171. v. Dr\i in.ve*le, I*. JV. And 

election, unde; .i tuN.sinception oi' tlu* eMenl of claims or 

ill,' 
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of fact, I feel great difficulty in saying that Sir Hcmy 
ever meant, or even thought that he was bound to elect; 

whether 


the fund elected, is not conclusive. Kidney v. Coussmakery 
12 Ves. 136. 

What acts of acceptance or acquiescence constitute an 
implied election, must be decided rather by the circum¬ 
stances of each case tlian by any general principle. Tlio 
questions are, whether the parties acting or acquiescing were 
cognisant of their rights; whether they intended election ; 
whether they can restore the individuals affected by their 
claim to the same situation as if the acts had never been per¬ 
formed : or whether, (on the principle interest reipuhliccc ut 
sit ^nis litiuniy) these inquiries are precluded by lapse of 
time. The following are some of the principal authorities: 
Ardesoije v. Bennet, 2 Dick. 463. Wilson v. Lord John 
Totvnshend, 2 Ves.Jun. 693. Butricke v. Broadhurst, 3 Bro 
C. C. 88. 1 Ves. jwi. Ill, SSG,n. Wake v. Wake, 3 Bro, 

C, C. 25.5., 1 Pes. jtm. 335. Earl of Northumberland v. 
Earl o/’ Aylesford, Amh. 540. 651., 1 Eden, 489. Rum- 
bold V. Rumbold, 3 Ves. 65. Bor v. Bor, 3 Bro. P. C. ed. 
Toml.161. Simpson v. Vickers, 14 Ves. .341. Welby 
Welby, 2 Ves. Bearn. 200. Stratford v. Powell, 1 Ball Sf 
Beat. 1., and see 2 Ves. 593. 668., 3 Atk. 616. Griffyn v. 
Griffyn, 3 Barnard. 391., 2 Schoal. c'y L^r. 268. The deci¬ 
sion of the House of Lords in the Duke of Montagu v. 
Lord Beaulieu, 3 Bro. P. C. ed. Toml. 277* reversing Lord 
Northington s decree, Amb. 533. has been frequently disap¬ 
proved, 3 Bro. C. C. 88. 281. 1 Ves. jun. 172. 336. 
5 Ves. 483, 484., but see 14 Ves. 348. The question of 
election if doubtful, may be sent to a jury. Roundell v. 
Currer, 2 Bro. C, C. 13. post p. 383. 

It seems that acts by which the party himself would not 
be bound, may bind his representatives ; on the principle of 

not disturbing things long acquiesced in by families, upon 
the foot of rights, which those in whose place they (the re¬ 
presentatives) stand, never called in question,” Confer. 2 Ves. 
593. 525. If in satisfaction of previous claims, a benefit is 
given to a parent, and after his decease to his children, the 
children are not bound by the election of the parent; Ward 

V. Baugh, 
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whether his acts would have concluded him, had his 1818. 

daughters insisted during his life that he had made his Dii.i.on 

election «• 


Paakeb. 


V. Baughy 4 Ves. 623., and see Long v. Long, 5 Ves. 445., 
and the reasoning of the Court in Forrester v. Cotton, Amb. 
388., 1 Eden, 532. Under a covenant on marriage to pur¬ 
chase and settle lands worth 400/. a-year, to the use of the 
covenantor for life, remainder to his wife for life, remainder 
to the heirs of their bodies, with election to the wife, if the 
husband died before a settlement, to take either the 400/. 
a-year, or 3000/. in lieu of dower and thirds; the husband 
dying before a settlement, although the wife elected, to take 
the 3000/. a settlement of 400/. per annum on her for liic, 
with remainder to the children, was decreed against credi¬ 
tors. Hancock v. Hancock, 2 Vern, 605. 

Election, on the part of an adult, may be compelled, 
by a direction, (in the decree on the original hearing,) 
that if he neglects or refuses to signify his election within a 
time limited (six months), he shall be understood as electing 
to assert his rights paramount to the instrument which im¬ 
poses the obligation of election. See the decree in Streat- 
^e/rf V. Sreayit'/f/from the Register,/jo.v/ p. . (C.) 


The following note of the judgment in Roundell v. Currer, 
cited ante p. 382, affording a better view of the reasoning than 
the printed report, is extracted from the very valuable col¬ 
lection of MSS. for the use of which, the editor is indebted 
to the kindness of Master Cox. 

Master of the Rolls. 

The important question in this cause is, whether the re¬ 
mainder in fee, which the defendant claims as right heir of 
Dorothy Richardson, is not liable to be conveyed to the 
plaintiff, and the other persons claiming under the will of 
John Richardson ? Much stress has been laid on the elec¬ 
tion, and argued whether the acts done by Henry Richardson 
amount to such election; but I do not think this is a question 
of election, for if I did, I should send it to a jury, to deter¬ 
mine the fact, whether such election was made. It would 

be 
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oletiion, i«. a very (lin'ercnl inquiry; hut it iiuiy he 
douhlfu!, uhether cu !ns deuth the daiifilitei , hud an} 

}:»,!■ tiler 

bo more accurate to state the que.stion to be, wliether lienrt/ 
Uichnrdson did all whit'li lie was required to do, to entitle 
himself to the beuelit. under the will of ,/o/fH itkhardsonf 
The general plan of John Itirharflsotka will, was, tliat before 
ilcr.ry should be entitled to John Tlichnrdsov\ real estates, 
he should .settle the e tate which he took from Sarah Currer, 
aeeorihng lo the limitations there mentioned. The means ol’ 
doing thi.s art* speeilied in the will. I will not say whether 
any other means rseept suH'erinn a l eeovery would have sa- 
tislicd (his will. I do’.ilx whether even levying a tine would 
ha\e don,It i.s said, that a fine might possibly have been 
e.’jnivalent ; hut ii'there had been any specific incumbrances 
nrtecting the reversion, a fine would have let them in : how¬ 
ever, i V. ill not take upon my.self to decide this que.stion, as- 
no sine lias bi-en levied. The apology for fJciiri/ Hichard- 
\o« not suffering a recovery, has been, that his death hap¬ 
pened so .soon after the death of John Hichardson, a.s to de¬ 
prive him of the o])portunitv ; and it i.s said, that where a 
condition become.^ impossible, it i.s gone and extingui.shed ; 
hut this i.s not true in law. Ifland.s are given fu A., on con- 
■' rion that A. shall enfeoff 1?. of other lands, ami Ih refuse 
..very of seism. cannot help him,self. In the present case, 
the itreat ground inion which I form my opinion i.s tin‘.s, that 
(lie estates of John IVichurdson were to he conveyed to 
Henry Richard.',on^ on certain terms, which amonnieil to a 
line to be paid by Hotry for ihem. Before lu' couiil take 
the estates of John., he was Imuiul I)y some means or other, 
at all events, to .settle Sarah ('nrrer\ e.states according to 
the win of John Uichnrdom. It ha.s been argned, that no¬ 
thing was wanting but the actual t xccution ofdct ds, and that 
wliat Henry did, would in equity amount to a ''onvcyance. 
It is not necossarv to decide wbat would liarc been the con¬ 
sequence if Henriy had been tenant in fee; but in this cese. 
there was an estate tail in existence, and it w^as ahsolutelv 
recessarv to bar the i.ssue male by a recovery. It tlun 
argn d, that in tlv^ Cicnt wldch has happened, tin' e.staf.* 
tail is gone; but I cannot think this a fair argument: the 
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farther right than tliat of requiring liis representatives to 
make their election. On that point, the Court has intimat¬ 
ed a disposition to hold, that if the representatives of those 
who were bound to elect, and who have accepted benelits 
under tiic instrument imposing the obligation of election, 
but wirhout explicitly electing, can offer compensation 
and place the other party in the same situation as if those 
benefits had not been accej)tcd, they may renounce them, 
and elect for themselves. (^) If, therefore, immediately on 
his death it had been contended that Sir Henry had 
elected, and was bound to relinquish the settled estates, 
it would have been a question, whether his represent¬ 
atives might not have claimed a right to make their own 
election, rendering satisfaction for the benefits which he 
had enjoyed. This first part of the case is full of dif. 
ficulty. The IMaintiff, who desires the Court to deprive 
the Defendant of his legal estate, is bound to establish 
an indisputable title; he must show that the son pos- 
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wife was enseint, and the child might have proved a boy ; if 
that had been the case, Hevrti Richardson certainly, would 
not have done sufficient, and this cannot be struck out of the 
argument; for before Hcnrif had paid the price required of 
him by John Richardsons will, he must have done so much 
as to havt- pill li, out of die roach of any possible event to 
defeat the intention of Joho Richardoon as to the other 
estate, for he never had acquired such an interest in Sarah 
Currer’s lands, as to bind them in all events ; and I am, there¬ 
fore, of opinion, that he has not performed the conditions re¬ 
quired of him. I will not say, that a recovery was absolutely 
necessary, (though I rather incline to ihJnk so,) but at all 
events, he should have acquired such an absolute property 
in Sarah Carn'r s hinds c’.s to luve harrr-d ‘ns rs.t“.:a> 

and I, thererorr, df>:'!sr' ^ , /"r 

is not boiM-.. - •' 

I,'I, • a I-a 


C c 


VoL. I. 
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sessed power to deviise the estate, or that Sir Henrt/ 
elected to abide by his will; the bill is not framed for 
the purpose of putting Sir Henris representatives to 
election, and the lact of election by him is negatived by 
his will made immediately after tlie death of his son. 
The argument which represents lapse of time and acts 
performed as conclusive, without regard to intent, is sub¬ 
ject to great dilficulties. 

These dilficLilties, the second point in the case ren<lei> 
it quite unnecessary to encounter; ibr, assuming that 
Sir Menty matle his election to abide by the will of his 
son, may not every argument which establishes that con¬ 
clusion i)e applieil with teiilbld force to the conduct of 
the daughters after his decease ? By his will of the 10th 
oi'Noiwmber 1769, Sir//ewn/devised all the estates to 
which he was entitled, including therefore the Arnscutt 
estate and the leaseholds, to trustees to the use of his 
daughters, Mar^nrct and Amt, for life, with remainder to 
their issue, and ulterior remainders to other branches of 
the family ; but, in preference to all these limitations, he 
created a term of JOOO years for raising a sum to defray 
his debts and legacies ; and his cotlicil exjjressly states, 
that that sum was to be ap})Iied in exoneration t)f his 
personal estate, in order that it might go free to his 
executrixe>s, Mai<^are/ and A/in, the primary objects of 
his bounty. These instruments, therefore, import to 
confer on his daughters very considerable benelits, both 
real and personal. The second codicil was dateil the JHth 
o\' June 1771, and Sir iZfvnv/ died on the 8th of OctoOci 
lldlowing. Then, at the latest, his daughters were put to 
their election; for it is e|uiteclear that they were then, if 
ever, entitled to the settled estates in lee under the will 
o\l the son, and to a life-interest only in the same estates 
under the will ot their lather. Jf they chiitned under the 
latter, they were entitled also to Sir Henn/a personalty, 

and 
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and to a lile interesi in ihc Arvscolt^ and in any otluT 
real, estate of winch he w’as scis€‘d. 

]t is difficult to sii})posc that, situated as they were, they 
would omit to have recourse to professional assistance tor 
information ; an opinion w’as, in fact, given that they w'(Me 
bound toelcct; butwithout adverting to that circumstance, 
the prol)ability is, that tlicy were apprized of their <d)!iga- 
tion. Knowing then that they must elect, what election 
have they made? Have they claimed under the will of their 
father, or of their brother ? f)n this subject every ])rin- 
ciple of argument used to induce the C\)urt to pronounce, 
as matter of fact, an election, in the first instance, by 
Sir Hrtirj/y concurs to prove that the daughters elecletl 
to abide by his will, and reject that of the son ; I'or it is 
established, not upon mere ])resiim})lion, but by direct 
proof, that they expressly and unecjuivocally renounced 
their cliaracter of devisees in fee, and adopted the cha¬ 
racter of devisees for life. Sir Henry never exj)Iicitiy 
abandoned his own estate; that dereliction is allegetl 
only as matter of inference from his acceptance of the 
alternative benefits; but the daughters, adult and com¬ 
petent, l)y a series of exj)licit deeds, assume the estates 
devised by their father in the charactei* of tenants ii)r 
life constituted by that devise; a tith* totally inconsistent 
' with their claim as tenants hi fee of the same estates 
under the will of the son. 
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Their first act towards determining the (jnestiou, 
whether they were tenants for life, under the will of their 
father, or tenants in fee, under that of their brotliei-, is 
the execution of certain deeds, dated the l-lth and lath 
of April 1772. It had become necessary to raise the 
sum of ] H)Ol. for })aying a fine to the Bishop of JVor- 
ccsttr, on renewing the lease of that part of the settled 
estates which was leasehold ; two of the lives, on w hich 

C ( 2 the 
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the existing lease was held, having failed. Sir Henry's 
will created the term of one thousand years for the ex¬ 
press purpose of raising money to pay the fines on re¬ 
newal. The Plaintiff in the character of heir of the 
two daughters, and having no right which they had not, 
insists that this will,'and, therefore, the term which it at¬ 
tempted to create, is void quoad the settled estates. 
What is the first act to show that the daughters so con¬ 
sidered it ? These deeds of April 1772, executed by 
both Margaret and Ann^ in which they begin by describ¬ 
ing themselves as devisees for life, under their father’s 
will; and in which, the trustees of the term are joined, 
as having the interest in the term, by the description of 
trustees named in the will of Sir Henry John Parker 
an open assumption of the character of devisees for life, 
and recognition of their father’s will as a valid instru¬ 
ment. To whom is the right of redemption reserved ? 
It may be said, that the daughters concurred in the 
mortgage only for the purpose of raising money, and 
that, subject to the claim of the mortgagee, their inter¬ 
est remained linchanged. On that supposition, they 
alone were entitled to redeem; but the right of redemp¬ 
tion is expressly reserved to them, w the persons en¬ 
titled under the ’mill of Sir Henry. Can that reserv¬ 
ation be reconciled with the argument, that the right to 
redeem belonged absolutely to the daughters, and could 
not belong to any one by virtue of that will ? The 
deeds contain a covenant that, as long as the interest is 
regularly paid, the persons entitled under the will and 
codicil of Sir Henry shall quietly enjoy ; another direct 
acknowledgment of his will as the rule of property. 
These deeds executed under the hands and seals of the 
daughters, in the year ensuing the death of their father, 
are a strong manifestation of their intent to adopt the 
character of devisees for life, and to admit all the dis- 
ppsition which ti»eir father had made of their estates. 

If 
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If such was their choice, however contrary to their in- 1818 . 
terest, those claiming under them are bound by it. '■ 

* ° Dn-LON 

V, 

Next follow the deeds of the 2Jst and 22d of May Pasksr 
1773 , to which Margaret and Ann are parties, reciting 
that Sir Henry John Parker had mortgaged the Arnscoit 
estate, which he took under the codicil of his son, (a 
life-interest in the equity of redemption, having been 
devised by Sir Henry to Margaret and Ann, who had 
no title to it, except from his will,) and conveying that 
estate to a purchaser, who had discharged the original 
mortgage, and advanced an additional sum, constitut¬ 
ing a total of 1350/. as the price. These deeds, one 
transferring the fee, and the other the term of 1000 
years, alFord unequivocal evidence of the election ol' 
the daughters to take that estate, and to take it as 
devisees for life; a manifest assumption of property by 
virtue of their father’s will. It is material also to recol¬ 
lect, for what purpose the money was raised. After 
payment of the mortgage, a surplus of about 400/. 
remained, which, added to the sum of 2980/. obtained 
by the subsequent mortgage of Sir Henris estate, was 
applied in discharge of his debts and legacies. It has 
been said, that he left no personal estate; but it clearly 
appears, that that sum of about 3300/. constituted (with 
the single exception of one debt of 5/.) the amount of 
his debts and legacies, and being thus defrayetl from his 
real estate, if Sir Henry left any personal property 
whatever, any articles of furniture, &c., the whole de¬ 
volved without deduction, to his residuary legg,tees. In 
March 1775, follows the mortgage to which I have re¬ 
ferred, for raising the sum of 2980/. on the security of 
a long term of yeans with a like reservation of the 
equity of redemption; the estates being evidently con¬ 
sidered as passing under the will of Sir Henry, unaf¬ 
fected by that of his son. Here, therefore, are repeated 

C c 3 deeds, 
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deeds, all treating the lather’s will as a valid instrument^ 
by which his daughters chose to abide. This mortgage 
having been assigned in 1777 , was again assigned on 
the 21st of ,/««c 1794 , to Doctor Adwic/-, in trust for 
Mrs. Afm Parlor, recognising, in the strongest way, the 
validity of the title under which it was made. In April 
1798 , by another deed, to which Mrs. Ann Parker is a 
party, reciting that Margaret and Ajiu, as devisees for 
life, had paid out of the rents all interest due, the mort¬ 
gage is once more assigned. On the 21st of April 
1777, a deed was executed by both the sisters, de¬ 
scribing them as devisees lor life of the estates devised 

O 

by Sir Hemp ; a deed of indemnity, ratifying all ante¬ 
cedent conveyances, and all acts done in furtherance of 
the will of their father; executed by all parties, to pre¬ 
vent disjiute and litigation. Can it be doubted then, 
that they designed to give validity to the transactions 
under his will ? 


It has been insisted, that all this is confirmation of 
particular acts only; partial recognition, as in the case 
stated by 8ir William Gran/, (a) 'lliat case has no 

ajiplication 

(«) 2 Mer. 353. The following note of what passed on 
the motion lor a new trial in this case, in some respects 
more full than the printed rejiort. 2 P. IV. 563. is taken 
from a MS. in the possession of the editor. 

COKER n. FAREWELL. 

lOtli Pehruary 1729. Motion for a new trial upon an 
issue directed out of this Court. By the decree two issues 
were directed ; 1st, whether Plaintiff at the time of execut¬ 
ing a general release, was apprised of her right to the re¬ 
mainder of the estate in question, expectant upon an estate 
tail; 2d, w'hether she did not intend by the said release to 
convey the remainder to tenant in tail by the release. 

There was a trial at assizes, and a vcrdicl for the Plaintiff, 

who 
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who brought the bill to set aside the release, quoad this re¬ 
mainder, as obtained by surprise. 

Price .1. who tried the cause, made a special certificate, 
stating the facts in a doubtful way, but concludes against a 
new trial, because a material witness died since the trial. 
But, however, upon application to the Court of Chancery, a 
new trial was granted, with special directions that the Plain¬ 
tiff should be at liberty to read the depositions of this wit¬ 
ness taken in Chancery, and to give evidence of what he 
swore at the former trial, at the now trial. {«) This second 
trial was at the bar of the ('ourt of Common Pleas, and a 
verdict for Defendant Farevoell. Now J^laintiff moved for a 
new trial, there being verdict against verdict; and it would 
be hard for an inheritance to be bound by one verdict. 

.Jekyl, Master of the Rolls. Of opinion there should not 
be a new trial; the judges of the Common Pleas certifying 
that the verdict was not against evidence, though there was 
strong evidence on the other side, and room for the jury to 
find either way, and if they had found lor the other side, 
they could not have found fault with the verdict. It is true 
this Court will not bind an inheritance upon one verdict, 
where the title is properly a title at law; but in the present 
case, the matter in issue is ])roj)erly a matter in equity, 
founded upon the intention of the parties, and not upon 
the operations of law ; for it is admitted the release is suffi¬ 
cient at law, to pass the legal estate, and the bill is to be 
relieved against the operation at law of this release, and to 
restrain it in equity by the intention of the parties, which is 
properly a point of equity ; and in matters of equity, an 
issue directed, is only directed to try the fact, to inform the 

(a) Coker v. Farewell. M. 3. G. 2. B. 

The (’ourt of Chancery ordered a new trial at bar, C. B., and 
one of the witnesses being dead, who gave evidence at the former 
trial, the Court of Chancery directed that evidence of what he 
said at the first trial, should be given by hearsay; and so it was 
done. Serjeant //ill's MSS. .■? D. ill. 

C c 1 
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taken on the subject, the deeds were not executed in 
ignorance, nor are they equivocal. It cannot be con¬ 
tended, that they were not meant for the purpose of 
declaring the intention of the daughters, that their 
father’s will should be established. Margaret Parker^ 

the 


conscience of the Court, and not to try the right of the 
parties, as where the matter in issue is a legal title; and one 
verdict may be sufficient to inform the conscience of the 
Court; and the Court, if satisfied of the fact, upon the de¬ 
positions in the cause, need not direct an issue at all, but 
make a decree without it. This decree is not to bind the 
inheritance, but only to enjoin the party from making use of 
this release any farther than it was intended, and leave the 
legal title at large. 

As to verdict against verdict, he said the last verdict was 
at a trial at bar, which is the most solemn trial, and it is not 
usual to grant a new trial, after a trial at bar, unless the 
Court be very clear and strong against the verdict, which is 
not the present case, for the judges are far from certifying 
the verdict to be against evidence, but admit the evidence 
to be sufficient, though there was much evidence on botli 
sides; which is only to say, it was a doubtful point; and 
since this fact has undergone strict examination of so solemn 
a trial, where there is not pretended to be the least surprise 
on either side, but both parties come well prepared, and 
with their full strength, I think such a trial and verdict suffi¬ 
cient to inform the conscience of the Court, and a good 
foundation for a decree in equity, upon a point of equity, 
which does not determine or bind the legal title to the inhe¬ 
ritance. No new trial. 

King, Chancellor, of the same opinion, that after a so¬ 
lemn trial at bar, a verdict supported, or at least not con¬ 
trary to evidence, is sufficient to inform the conscience of the 
Court, of a fact upon which the equity is to arise, and it is 
not like atrial directed out of this Court upon a legal title ; 
there it may be reasonable not finally to conclude the parties 
upon one trial; in this case, if the Court were satisfied of 
the fact, they might make a decree without any trial at all. 


FAREWELL 
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the elder daughter, died in 1785, having devised to 
her sister, all her property, specifying one moiety of the 
Hatch estate, which she derived from her brother; a 
specification affording tolerably strong evidence, that 
she possessed a knowledge of her brother’s will. In 
1811, Ann Parker devised the Talton estate to the person 
who would been entitled to it under the will of Sir 
Henry % the Plaintiff claiming, not by any intention of 
the testatrix in his favour, but as her heir, on failure of 
the devise. These acts, it may be said, show a dispo¬ 
sition to abide by the will of the son; but when in 
so many other transactions with third persons, the 
daughters had recognised their title as devisees for life, 
could they after so long an interval, assume another 
character? Can the Plaintiffj insisting that it was not 
competent to Sir Henry^ to claim against his son’s will 
at the expiration of a month from his death, maintain 
that in 1811, after the lapse of forty years, Mrs. Ann 
Parker might, in defiance of these repeated deeds. 
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FAREWELL v. COKER. 

COKER e. FAREWELL. 

18 December 1729. 

On motion for a new trial, Ordered “ that the parties should 
be at liberty to attend the justices of the Court of Common 
Pleas, upon the matter of the said trial at bar, lately had of 
the issues directed in these causes, and to desire them to 
certify whether, by any thing appearing at the said trial, 
there is any reason to grant a new trial, and whether they 
are of opinion, any new trial ought to be had of the said 
issues or not.” Reg. Lib. A. 1729. fol. 62. \0 February 

1730. “ His Lordship now declaring that he had received a 
certificate by word of mouth, from the Lord Chief Justice 
of the Court of Common Pleas, relating to the said last 
trial, upon hearing, &c. liis Lordship declared that he did 
not see any cause for granting a new trial.’’ Reg. Lib. A. 
1729. fol. 200. 


assert 
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assert her claim under the will of the son? The letters 
of Mrs. ^nn Parker to Sir Harry Parker, concur to 
j)rove that she elected to take under her father’s 
will, (a) 

On this evidence, I am of opinion, that the Plaintiff 
has not established the second proposition on which his 
title depends, namely, that the daughters never elected 
to take under their father’s will. I cannot pronounce 
the e(juitable right of the Plaintiff, which, if it exists at 
all, existed in those ladies forty years ago, so clearly 
proved, as to authorise me to make the declaration 
prayed against the legal estate of the Defendant. That 
legal estate has constantly remained with the title, which 
the Plaintiff seeks to impeach, by establishing a dispo¬ 
sition, the validity of which requires the supposition of 
facts, of which I find no sufficient evidence. So much 
of the bills, therefore, must be dismissed. With respect 
to the supplemental bill, which calls on the Defendant 
to make his election of taking under or against the will 
of Mrs. Ann Parker, and, if he retains the house in 
Salisbury Coui t, to relinquish the legacy of 500/,, to 
that relief the Plaintiff is entitled. (/>) 


After concluding his judgment, the Master of the 
Rolls, referred to Cooks and PleUicr (r), as a case in 
which the party was bound by the title which he had 
assumed. 

“ His 


(a) The Master of the Rolls here read her letters of the loth of 
March 1800, and the 8th of Sfylcmbcr 1806. 

(b) The doctrine of election originates in inconsistent or 
alternative donations; a plurality of gifts, with intention, 
express or implied, that one shall be a substitute for the rest. 
In the judgment of tribunals, therefore, whose decision is re¬ 
gulated by that intention, the donee will be entitled, not to 
both benefits, but to the choice of either. The second gift 

(r) I Tt’i. 234. 


IS 
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“ Ifis Honour clotli order, that tlie PJaintiflf’s bills, 
(except so much of the supplemental bill, as prays 

that 
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is designed to be effectual, only in the event of his declining 
the first; and the substance of the gifts combined is an 
option. 

If the individual to whom, by an instrument of donation, 
a benefit is offered, possesses a previous claim on the author 
of the instrument, and an intention appears that he shall not 
both receive the benefit and enforce the claim, the same 
principle of executing the purpose of the donor, requires the 
donee to elect between his original and Jus substituted 
rights; the gift being designed as a satisfaction of the claim, 
he cannot accept the former without renouncing the lat¬ 
ter. (a) 

A new modification of the doctrine arises on the occur¬ 
rence of gifts of a peculiar nature. The owner of an estate 
having in an instrument of donation, applied to the proper¬ 
ty of another, expressions which, were that property his 
own, would amount to an effectual disposition of it to a 
third person, and having by the same instrument disposed of 
a portion of his estate in favour of the {proprietor whose 
rights he assumed, is understood to impose on that proprie¬ 
tor the obligation of either relinquishing, (to the extent at 
least of indemnifying those whom, by defeating the intended 
disposition, he disappoints), the benefit conferred on him by 
the instrument, if he asserts his own inconsistent proprie- 
.tary rights, or if he accepts that benefit, of completing the 
intended disposition by the conveyance in conformity to it 
of that portion of his property which it purports to affect. 
The Jbundation of the doctrine is still the intention of'the 
author of the instrument; an intention which extending to 
the whole disposition, is frustrated by the failure of any 
part; and its characteristic, in its application to these cases 
is, that by equitable arrangement effect is given to a dona¬ 
tion of that which is not the property of the donor; a valid 

(«) Some of the principal cases on the subject of satisfaction, 
art collected ante aaa, n. 

gjfb 



396 


CASES IN CHANCERY. 


18 ) 8 . 


DlllOM 


V. 

Parker. 


that the Defendant may elect, whether he will take 
under or against the will of Ann Parker in the plead¬ 
ings 


gift, in terms absolute, being qualified by reference to a dis¬ 
tinct clause, which though inoperative as a conveyance, 
affords authentic evidence of intention. The intention being 
assumed, the conscience of the donee is affected by the con¬ 
dition, (though destitute of legal validity,) not express but 
implied, annexed to the benefit proposed to him. To accept 
the benefit, while he declines the burthen, is to defraud the 
design of the donor. 

The doctrine of election, in common with many other 
doctrines of our courts of equity, appears to be derived 
from the civil law. In that system, a bequest of property 
which the testator knew to belong to another was not void, 
but entitled the legatee to recover from his heir, either the 
subject of the bequest, or, if the owner was unwilling to 
part with it at a reasonable price, the pecuniary value. {Inst, 
lib. 2. tit. 20. s. 4. tit. 24. s. 1. Dig. lib. 30. /. 39. s. 7. 
1. 104. 2. /. 71. s. 3. lib. 32. 1. 30. s. 6.) It was also com¬ 

petent to the testator, by express direction, (originally in 
the form of Jidei commissunt, at a later period in terms of 
gift, under the denomination of legatum ah aliquo) to impose 
the obligation of providing the bequest or its value, on any 
person deriving a benefit under his will. {Dig. lib. 32. 1. 1, 
s. 6. 1. 14, s. 2. Cod. lib. 6 tU. 37- I- 10. tit. 42. 1. 9.) to 
the extent of that benefit. (Inst. lib. 2. tit. 24. s. 1. Dig. 
lib. 30. 1. 114. s. 3.) But a bequest, on the erroneous sup¬ 
position that the subject belonged to the testator was, it 
seems, void; (Imt. lib. 2. tit. 20. s. 4. Dig. lib. 31. /. 67. 
s. 8.) unless the legatee stood in a certain degree of relation 
to the testator, (Cod. lib. 6. tit. 37. 1. 10.) or the subject was 
the property of the heir. (Dig. lib. 31. /. 67. s. 8. Cod. 
lib. 6. tit. 42. 1. 25.) 

In every instance, the heir or legatee possessed the option 
of accepting or renouncing the inheritance'or legacy thus bur- 
thened; but it seems that no medium was permitted between 

these 
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ings named), do stand dismissed out of this Court; 
and the Defendant Sir William Parker, by his counsel, 

now 
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these alternatives; no text has occurred recognising the right 
of the heir or legatee at once to accept the benefit offered by 
the willy and to retain the property of which it assumed to 
dispose, on the terms of compensation or indemnity to the 
disappointed claimant. The effect, therefore, of election to 
take in opposition to the will was forfeiture of the benefit 
offered by it. The effect of election to take under the will va¬ 
ried, as the property of which the will assumed to deprive the 
legatee was pecuniary, or specific; in the former case, he was 
compelled to perform the bequest to the extent of the prin¬ 
cipal and interest which he had received; in the latter, a 
peremptory obligation was imposed, to deliver the specific 
object, though exceeding the amount of the benefit con¬ 
ferred. {liig. lih. 31. /. 70. s. 1.) 

In the following decisions, the reader will recognise the 
doctrine of election, applied in circumstances constituting 
what in our courts of equity are technically denominated 
cases of satisfaction. Cum pater pro filia sua, dotis nomine, 
centum promisisset, deinde eidem centum eadem legasset, 
doli mali exceptione heres tutus erit, si et gener ex pro- 
missione, et puella ex testamento agere institueret; con- 
venire enim inter cos oportet, ut alterutra actione contenti 
sint. {Pig- lil>‘ SO. /. 84*. s.6.) 

Lucius Titius, cum duos filios heredes relinqueret, testa- 
•mento ita cavit; Quisquis mihi liberorum meorum heres 
erit, ejus fidei committo, ut si quis ex his sine liberis de- 
cedat, hereditatis meae bessem, cum raorietur, fratribus suis 
restituat; frater decedens fratrem suum ex dodrante fecit 
heredem ; Quaero an fideicommisso satisfecerit ? Marcellus 
respondit, id quod ex testamento Lucii Titii fratri testator 
debuisset, pro ea parte, qua alius heres extitisset, peti posse, 
nisi diversum sensisse eum probaretur: nam parvum inter 
hanc speciem interest, et cum alias creditor debitor! suo ex- 
titit heres: sed plane audtendus erit coheres, si probare 
possit, ea mente testatorem heredem instituisse fratrem suum, 
ut contentus institutione fideicommisso abstinere deberet. 
Dig, lib, 30. I- 123. pr.) 


By 
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now Meeting to take against the will of the said Ann 
Parker^ the premises in Salisbury Court, Lmidoii, therein 

mentioned. 


By the civil law tlio doctrine of election seems to have 
been confined to wills, and in that application it originated in 
Englisli jurisprudence. One of the earliest instances of 
interference by a court of equity to restrain the assertion of 
a legal claim, by reason of its inconsistency with the intention 
expressed or implied in an instrument confei-ring a benefit on 
the claimant, is Lacy y. Anderson, in the reign of AV/so- 
beih. “ The suit is to stay a suit at law in a writ of dower 
made by the Defendant, for that the Defendant’s wife 
had certain copyhold lands devised unto her in lieu of her 
thirds at law, which she accepted of and enjoyed tweniy 
years, and yet seeketh now to recover dower of the free¬ 
hold lands. The Delendants demurred, because copyhold 
lands can be no bar of dower. But the Court thinks it 
no conscience she should have both ; therel’ore ordered to 
answer. Lacy ct Uxor, Plaintiffs, Anderson et Uxor, De¬ 
fendants. An. LI.” [Choice Cases in Chancery, p. 

A copy of the entry in the Register is subjoined post 
p. . (A.) In an earlier case contained in the same col¬ 
lection, [Hose y. Reynolds, ‘2‘3 & 24 Eliz. Choice Cases, J l<7, 
see the extract from the Register, post p. . (B.) ), the 
Court assumed jurisdiction upon the principle that dower 
was barred in e(}uity by acceptance of a benefit desigiu'd 
as a recornpence, though ru*t constituting a bar at law. 

The application of the genci'al rule to compel election, in 
the instance of devises to the testator’s widow, between her 
claims as devisee and as dowress, underwent repeated dis¬ 
cussion in the well-known case of Latvrence v. Latorence ; 
a summary of the proceedings, the record of which lies 
dispersed through many volumes, may form a convenient 
transition from these early authorities to the more familiar 
series of decisions in which the doctrine is embodied. 
William Lawrence being seised in fee of estates of the an¬ 
nual value of 5,50^., devised a manor and other lands worth 
about 130^. per annum, to his wife during her widowhood, 
and, on the determination of that estate, he devised the pre¬ 
mises, and all his other lands to trustees on trusts specified; 

6 and 
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mentioned, to he devised to the Plaintill, llis Honor 1818. 
doth declare, that the Defendant is bound to relinquish 
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and directed that, after two years of a term of twenty-four 
years created by the wilJ were expired, his wife should 
receive the rents of certain lauds worth about 60/. per annum^ 
and, after five years, the rents of other lands worth about 
90/. per annum, during the remainder of the term, if she 
remained a widow; and bequeathing to her several specific 
and pecuniary legacies, appointed her executrix. The wi¬ 
dow having recovered judgment in a writ of dower, {Latv- 
rence v. DocfweU, Lord Rat/m. 438. Lutw. 734,) the re¬ 
mainder-man exhibited a bill to be relieved against that 
judgment, and to have the trusts of the will performed. In 
November 1699, Lord Somers, being of opinion that the de¬ 
vise was intended in satisfaction of dower, and that a col¬ 
lateral satisfaction might be a bar in equity, decreed that the 
widow must wave either the dower or the devise. {Lawrence 
V. Lawrence, 2 Vern. 365, 2 Freon. 234.) InJuli/ 1701, Lord 
Keeper Wrip^fii reversed that decree, declaring that nothing 
in the will denoted an intention to bar dower; and that if 
“ any such thing did appear by the will, the same would 
be only a bar at law, and not in that ('ourt,” and the mat¬ 
ter had been already determined at law. (3 liro. P. C. ed. 
Tontl. 484, 2 /'Vrrw. 235.) In December 1715,1.ord ('owper, 
(on a bill filed by a subsequent remainder-man, who.se title had 
accrued in the interval) declared that the point of dower being 
a point of right, and so doubtful in its nature, as that the 
Court had been of ditt’erent opinions therein, he would not 
vary the last determination, having remained so long un¬ 
questioned. (3 Bro. P.C.ed. Toml. 485.) In Mai^ 1717, 
the House of Lords affirmed Lord Cowper's decree, and dis¬ 
missed the bill so far as concerned the question of dower. 
(3 Jiro. P. C. ed. Toml. 483.) 

On this case Sir Thomas Clarke has said, “ The general 
rule which has obtained since Noys v. Mordaunl, is clear, 
that where a man does by will more than he has strictly a 
right to do, and gives a bounty to the person to whose pre¬ 
judice that is done, the person prejudiced by one part shall 
not insist upon his right, and at the same time upon the 

boiiniv 



400 


CASES IN CHANCERY. 


1818. 


Di&lon 

V. 

Pabkea. 


the legacy of 500/. by the said will, given to him, and 
that he is bound to account for the personal estate of 

the 


bounty by the will. The same thing was attempted in Lord 
Somers's time, but did not prevail; as appears from Latu- 
rence v. Lawrence,” 2 Ves. 618. It seems, however, that the 
final decision in Lawrence'^. Lawrence negatives not the ex¬ 
istence of the general rule of election, but its application to 
the particular case, as not affording evidence of the testator's 
intention, that his widow should accept the devise in satis¬ 
faction of dower. That general rule was conclusively esta¬ 
blished hy Noys v. Mordaunt, February 1706, 2 Vern. 581, 
Gilb. Rep. in Eg. 2, (described by Lord Hardwicke, 2 Ves. 14, 

3 Bro. P, C. ed, Toml. 178, as the first case on the subject, 
a description of which the correctness has been justly 
questioned by Lord Eldon, 6 Dowe, 179.) The following 
are the principal cases (some in strictness, cases of express 
condition, or of satisfaction) in which the doctrine of election 
has been administered or discussed by courts of equity, 
Boughton V. Boughton, 2 Fes. 12. Kiison v. Kitson, Pre. in 
Cha. 351. Streatjield v. Streaijield, Ca. Temp. Talh. 176. 
Forrester v. Cotton, Amb. 388. 1 Eden, 532, a decision con¬ 
tradicted by later authorities. Jenkins v. Jenkins, Belt's 
Supplement, 250. Anon. Gilb. Rep. in Eg. 15. Cowper v. 
Scott, 3 P. W. \ 19. Cookes v. HeUier, 2 Ves. 234. Mor¬ 
ris V. Burroughs, 1 Atk. 399. Kirkkam v. Smith, 1 Ves. 258. 
Chetwynd v. Fleetwood, 1 Bro. P. C. ed. Toml. 300, stated 
2 Schoales Sf Lejir. 266. Unett v. Wilkes, Amb. 430. 

2 Eden, 187. Highway v. Banner, 1 Bro. C. C. 584. Laois 
V, King, 2 Bro. C. C. 600. Hoare v. Barnes, 3 Bro. C. 
C. 316. Stratton v. Best, I Ves., jun. 285- Finch v. Finch, 

4 Bro. C. C. 38. 1 Ves. jun. 534. Bigland v. Huddleston, 
SPro. C. C. 285, n. Blake v Bunbury, 4 Bro. C. C. 21. 1 Ves. 
jun. 514. Wilson v. Lord John Townshend, 2 Ves. jun. 693. 
Whistler v. Webster, 2 Ves. jun. 367. Wilson v. Mount, 

3 Ves. 191. Blount v. Bestland, 5 Ves. 515. Rutter v. 
Maclean, 4 Ves. 531. Darlington v. Pulteney, see the re¬ 
ference to this case ante p. 374. Webb v. Lord Shaftesbury, 

7 Ves. 480. Andrew v. Trinity Hall, Cambridge, 9 Ves. 533. 
Stewart v. Henry, Vern. Sf Scriv, 49. Moore y. Butler, 

2 Schoales 
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the said testatrix, without retaining the same; and His 
Honor doth order and decree, that the said Defendant 
, Sir 


2 Schoales Sf J.efr. 249. Birmingham v. Kirtmn^ 2 Schoaies 
Sf Lefr, 444. Welbif v, Wdbify 2 Fe.v, &; Beam, 187. 
Green v. Green, 2 Mer. 86. Tibbits v. Tibbits, 2 Mer. 96, n. 
Lord Rancliffe v. Parkyns, 6 Dtme 149. And see Ayres y, 
Willis, 1 Ves.230. Robinson v. Hardcasile, 2 Bro. 0. C. 344. 
Crosbie v. Murray, 1 Ves. jun. 555. Frekc v. Lord Bar~ 
rington, .3 Bro. C. C.,274. Ruskout v. Rushout, 6 Bro, P. C. 
ed. Toml. 89. 2 Schoales <5^ Lefr. 267. Sheddon v. Good¬ 

rich, 8 Ves. 481. Rich v. Coekell, 9 Ves. 369. The remaining 
authorities, (witli the exception of decisions on the question 
what testamentary benefit is an equitable bar of dower, 
collected in Sanxter v. Ftson, post.), are cited in the notes 
to the present and the succeeding case. 

The foundation of the equitable doctrine of election, is the 
intention, explicit or presumed, of the author of the instru> 
nient to which it is applied (a) and such is the import of 
the expressions by which it is described as proceeding, some¬ 
times on a tacit (b), implied (c), or constructive (rf) con¬ 
dition (e), sometimes on equity (J). From this principle 
the whole doctrine, with its distinctions and exc'options, is 
deduced. 

The 


(ffl) “There can never he a ca'^c of election, but upon a P*’r- 

suiucd intention of the testator.” Lord Commissioner Fyrc, l Ves 

» 

jun. 5.57. 

(A) Co. Temp. Tall). 185. 15 Ves. .592, n. 

(e) 2 Tctw. .582. 10 /V.f. foOP. 810. 15 Ves. 220. 222. .5 Jiro. 

P. C. ed. Toml. 177. 

(rf) 2 Ves. 14. (c) 1 Fden, 536. 

(/) 1 Ve.i. .506. 5 Bro. P. C. ed. Toml. 178. 2 Afk. 629. .7 Afi. 
715. The term equity denotes the obligation alFecting the 
conscience of the donee, to perform tlie intention of the donor, 
whose bounty he accepts, by fulfilling the condition of the gift; 
Lord Jtosilpn, indeed, has on one occasion represented Lord 
Chief Justice de Grey to have referred the doctrine to a natural 
equity, as distinguished from au implied condition; (4 Ves, 558.) a 
distinction which, though apparently approved by a jurist of distin- 
fiiished learning, Juridical Arguments, v. ii.p. 302, 
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Sir William Parket, be let into possession of the said 
house and premises situated in Salisbury Court, in the 

pleadings 


The intention of the author of the deed, (for it is esta¬ 
blished, that the doctrine of election extends to deeds. 
Llewellyn v. Mackworthy 5 Barnard, 44'5. Freke v. Lord 
Sarrington, 3 Bro. C, C. ‘■I’iAf. Bigland Huddleston, 
3 Bro. C. C. 285. «. C.hetvoynd v. Fleetwood, 1 Bro, 
P. C. ed. ToniL 30t). Moore v. Butler, 2 Schoales 4" 
Lejr, 24<!h Birmingham v, Kirwnn, 2 Schoales Sj- Lefr. 268- 
Green v. Green, 2 Mer. 86 ’.), or will, to dispose of pro¬ 
perty which is not hi.s, must be manifest, Forrester v. 
Cotton, Amb.333. 1 Eden 539,- Judd v. Pratt, 13 Vcs. 168., 
15 Ves. 390., Hashwood v. Peyton, 18 Ves.97.; not con¬ 
jectural, Blake v. Bunhury, 4> Bto. C. C. 21., 1 Ves. jiin. 
514., and see Read v. Crop, 1 Bro. C. C. 492-(a); and it is 
difficult to apply the doctrine of election, when the testator 
has some present interest in the estate disposed of, though 
not entirely his own. Lord Rancliffe v. Parkyns, 6 Dowe 185. 

It has been decided, (in contradiction to the doctrine of 
Stratton v. Bestk 1 V"es. jun. 285.), that for the purpose of 
determining thjl question, what property the testator in¬ 
tended to devise by general w'ords, matter dehors the will 
may be received as evidence, that he considered the 
property of others as his own. Finch Finch, 4 Bro. 

is for this purpo.se merely nonunal, tlie equity supposing the condi¬ 
tion ; but it is clear from Lord Alvanley'^, report of that judgment, 
(3 Ves. 530.) as well as from Lord statement at a former 

time, (2 Ves. SCO.) that Lord Chief Justice rft Grey meant to state 
the distinction, not between an implied condition and an equity, 
but between an express condition, and an equity arising from an im¬ 
plied condition. 

(a) The following note of the judgment in that case, is extracted 
from Mr. Ccw’s MSS. 

“ I think these words are too loose to raise the construction con¬ 
tended for. If he had devised all his estates generally, tliere would 
have been no doubt; and I cannot think that his mentioning his 
estates in the four places by name, is sufficient to make me suppose 
that he meant to devise his wife’s estates. As to Thorley there can 
be no pretence for it, since he had an estate there to answer the 
description; and 1 think, therefore, that the wife is not called upon 
ta make any election.” 


C. C. 
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pleadings mentioncil, and any of the parties arc to be 
at liberty to apply to this Court, as tiierc shall be 
occasion. Reg. Lib. A. 1«17, fob ISP.'J—JDOO. (a) 
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C. C. .S8., I I'e.v. Jun. 531. DarUu^lov v. PuUcnrtf, ubi 
supra, p. 374. Rutter v. Made.nn, 4 Ves. 531. Pole v. Lorf! 
Somers, fi Ves. 309. Druce v. Dennison, fi Ves. .385., a»>d 
see Hinchcliffe. v. IJinchcliffe, 3 Ves. 516.; but it may he 
doubted, whether the authority of those decisions, the prin¬ 
ciple of which seems extremely questionable, will in future 
prevail. Doe dem, Oxrnden v. Chichester, 4 Dmve 65. see 
p. 76. 89. 

It seems, that mere recital oS' a supposed right in an in¬ 
dividual named, will not amount 1(» a gift of that right, or 
demonstration of an intention to give, so as to impose the 
obligation of election; Dashivnorl v. Pejjlon, 18 Ves. 27., 
see p. 11.; but the expression of a conrlition with rcFcrencc 
to one individual, is not sufficient proof that there was no 
intention to raise a cast' of election in favor of another, 
/rf. p. 39. 

If a debtor, by his will, reciting the amount of the debt, 
directs payment of the sum at which he erroneously com¬ 
putes it, and also bequeaths a legacy to his creditor, the 
creditor may both claim the legacy, and dispute the calcu¬ 
lation, the error in computation not denoting an inten¬ 
tion to pay less than the acfual debt. C/arl v. Gjtixe, 
2 Ves. 617. 

“ If a man entitled to an estate not well devised from 
him by will, by the same wall has a legacy given to him, 
with a power in the will to a trustee for him during his 
minority; it is paid to the trustee; but if he loses that 
legacy by failure of that trustee, and receives no satisfaction 
for it; I will never carry the rule in Nops v. Mordaunt to 
that extent, as to put him to make his election, merely 
because that trustee received that legacy for him during 
his minority.” Lord Ilardwicke, 2 rw.603. 

Although a part of the benefits proposed by the will 
fails, the remainder may constitute a case of election; as 
on a devise of realty and bequest of personalty to the 
testator’s widow, in bar of her claims under a settlement, 
the devise being void, the widow must elect between those 


(a) Sec (rcettoii v, Ilaward, 2 J 0 SI p. 4oa. 
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dainis and flic bequest; Nnvman v. Nemnan, 1 Bro> 

C. C. 186.; the testator not intending that any benefit under 
the will, should be enjoyed, unless all benefit under the 
settlement was relinquished. But a legatee declining one 
benefit charged with ^a burden, given to him by a will, is 
not bound to decline another benefit unconnected with a 
burden, given to him by the same will. Jndreivs v. Trinity 
Hall, 9 Vex. .534. 

An absolute power in the testator, to dispose of the sub¬ 
ject, and an intention to exercise that pow'cr, seem in 
general sufficient to raise a case of election; and therefore, 
(notwithstanding the doubt intimated in Bich v. Cockell, 

9 Ves.379.), a devise to the heir, although inoperative, (the 
heir, whether disputing or admitting the will, taking by 
descent), compels him to elect between the estate devised, 
and claims adverse to the u'ill; Noys v Mordaunt, 2 Vem. 
581., Gilb. Rep. in. lLq.2., Anon. Gilb. Rep. in Rq. 15. 
Welbyv. Welhy, 2 Ves. lieani. 187. Thellusson v. Wood-' 
J'ordy 13 re*. 224. The estate descending to the heir under 
his election to claim against the will, descends subject to 
the implied condition. 

In the instance of wills, and probably of deeds of dona¬ 
tion, the effect of election to take in opposition to the 
instrument, is not absolute forfeiture of the benefit pro¬ 
posed, but an obligation to indeinnily the disappointed 
claimants, See/ms/ p.433. Whether the same doctrine pre¬ 
vails in cases of express contract, psee 2 iV/cr. 9.). ) is a 
question yet undecided, tiie decision of which must, it seems, 
depend on distinct principles. 

Election to take under a deed or will, imposes an obli 
gation (to the extent at least of the benefit taken, 2 Ves. 
Jun.S72.) to give effect to the whole instrument, by the 
relinquishment of every inconsistent right. On this prin¬ 
ciple, in Morris v. Burroughs, 2 Atk. 627., some children of 
a freeman of London, electing to abide by the custom, and 
others by their father^s will. Lord Hardwicke declared, that 
the customary shares of the latter passed by the will. The 
title of the children to the orphan’s portion, being para¬ 
mount to the will, the condition of their claim under it, 
was, (by the ordinary rule,) that their property, of which it 
assumed to dispose, should be subjected to its disposition. 

The rule of not claiming by one part of an instrument 
in contradiction to another, has exceptions. Lord Hard'- 

fjoicke, 
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voicke, 2 Ves. 33. and see Vent. 4' Scriv. 53.; and the gtound 
of exception seems to be, a particular intention, denoted 
by the instrument, different from that general intention, the 
presumption of which is the foundation of the doctrine of 
election. “ Several cases have been, and several more may 
be, in which a man by his will, shall *give a child or other 
person, a legacy or portion in lieu or satisfaction of par¬ 
ticular things expressed, which shall not exclude him front 
another benefit, though it may happen to be contrary to 
the will; for the Court will not construe it as meant, in lieu 
of every thing else, when he has said a particular thing.” 
Lord Hardvoickc, East v. Cook, 2 Ves. 33. Upon that prin¬ 
ciple it was decided in Bor\. Bor, 3Bro. P. C.ed. Toml.l67» 
(see Vern. 8^ Serhu 53, 54'.,) that the testator having by 
express proviso, made a disposition in the event of his not 
possessing power to devise certain estates, no implied con¬ 
dition arose against the heir, disappointing the devisee, but 
complying with the proviso. *So a Jegatce, who cannot ob¬ 
tain a benefit designed for him by the will, except by con¬ 
tradicting some part of it, will not be precluded by such 
contradiction, from claiming other benefits under it. Hug-' 
ghigs V. Alexander, cited 2 Ves. 31. The intention being 
equal in favor of each part of the testamentary disposition, 
ho reason is afforded for controling one, in order to accom¬ 
plish the other. Under a will containing a bequest to the 
testator’s widow, in satisfaction of all dower or thirds which 
she might claim out of his real or personal estate, or either 
of them, and a residuary bequest which failed, the widow, 
accepting the specific bequest, was not excluded from her 
distributive share of the undisposed residue. For if the 
* Court could, (which it cannot), on a question between the 
next of kin, advert to the will, it would find there no evi¬ 
dence of an intention to exclude the widow in their favor. 
Pickering v. Lord Staniford, 3 Ves. jun. 332. 492. 

But although a particular benefit is given expressly in 
satisfaction of a particular claim, yet, if the assertion of that 
claim appears inconsistent with the intention of the testator, 
the claimant must relinquish all his rights under the will. 
Graves v. Boyle, 1 Atk. 509. Jenkins v. Jenkins, Belt's Sup¬ 
plement, p. 250. 

A devise of freehold by a will not executed conformably to 
the statute of frauds, will not impose the obligation of election 
©n the heir disputing its validity, and at the same time 
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claiming beneiits under other clauses of the \\iJl. Hearlt 
V. (Jreenhank, 3 Atk, 715., 1 Ve.i. ;i06, 307. Care^ v. 
Asketv, 8 Tw. 492. 49G., 1 CVu'24I. Goodrich v. Sheddon, 
8 Ves,4.Hl» 'Thellitssoii \. Woodford, J3 Ves.209. A de¬ 
vise by an infant, is equally ineHectual for this purpose. 
Ifearle v. Grccuhank, .3 Aik. 095. 1 Vex. 298., 13 Ves.‘223. 
These instances seem not so much exceptions to the rule, 
(though commonly so described), as cases not including the 
fact which tire application of the rule assumes, 'i'hey were 
decided on the principle, that the devise being void for all 
purposes, tlie C'ourt t annot advert to it as evidence of the tes¬ 
tator’s intention; the will must be read as if that clause were 
expunged, and it then contains nothing to raise the question 
of election. Upon the same jirinciple, the Court refused to 
read, for the purpose ol‘ compelling the husband to elect, 
a bequest of a diamond ring, in the will of a married woman, 
Mdiich the ecclesiastical court had adjudged to affect her 
separate estate only. Rich v. Cockelt, 9 Vex. 381. But if 
the will affords valid evidence of the testator’s intention, as 
by a condition annexed to a personal legacy to tlie heir, 
not to dispute the will, which not being didy executed, 
contained a devise to a stranger, it is settled, (though the 
propriety of the distinction has l>een much questioned, by 
Lord Kenyon, 1 C'Atx 244., by Lord Eldon, 8 Ves. 497., by 
Lord Erskbie, Sngd. on Potverx, 380. 7i., and by Sir William 
Grant, 2 Ves. Sf Bea. 130.) that the heir must elect be¬ 
tween the inheritance and the legacy. Boughton v. 
Boughton, 2 Ves. 12. lie cannot take the legacy, without 
complying with the express condition. Whistler Webster, 

2 Ves.jun.?>*l\. Carey\. Ackevo,^ Fc.v. 492.49G., 1 Coa:241. 
Sheddon y. Goodrich, 8 Ves. 481. 

Before the recent statute 55 G. 3. c. 192., giving va¬ 
lidity to wills «>f copyhold without surrender, it had been 
decided that a sp<!cific devise of unsurrendered copy¬ 
hold, (not a general re.siduary devise, .Judd v. Pratt, 
13 Ves. 1G8., 15 Ves. 390.) compelled the heir, taking 
other benefits under the will, to elect; Allen v. Poulton, 

1 Ves. 121. Goodxoynv. Goodtuyn, 1 Ves. 226. Ardesoifev. 
Bennet, 2Dick. 463. Frank v. Standish, 1 Bro. C. C .588 n., 
15 Tes.391. n. Unet v. Wilkes, Amb. 4<30., 2 Eden^ 1S7, 
Rumbold v. Rumbold, 3 Ves. 65. Pettmard v. Pres- 
ioU, 7 Vds. 541., and see Wilson v. Mouniy 3 Ves. 191.; 
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the Court not holding itself precluded, from adverting to 
the devise, (though otherwise ineffectual) as evidence of in¬ 
tention. In like manner, an heir entitled to beneffts under a 
will directing conveyances of future purchases, on trusts 
specified, must give effect to that direction; Tkelfycsson v, 
Wnodjordy 13 Fes. 209., 1 Dome 249-*; and an heir of herit¬ 
able property in Scotland, taking a personal legacy under 
the will of his ancestor domiciled in England, which con¬ 
tained a general devise, void by the law of Scotland, was 
compelled to elect. Brodie v. Barry, 2 Fes. 8^ Bea. 127. 

It has been decided, that the heir is not put to election 
by a devise under an erroneous supposition of title. Cull v. 
Skovoell, 3 Wooddeson Led. App. 1. The decision 

in that case, may probably be vindicated on the ground of 
lapse of time; but the general principle, though apparently 
approved by Lord Redesdale, 2 Schoales and Lcfr. 267- 
has been satisfactorily overruled, Whistler v. Webster, 2 f^es. 
370,371. Thellusson V. Woodford, 13 Fe^. 221. Welby x, 
Welby, 2 Fes. Sf Bea. 199., and see Walpole v. Lord Con¬ 
way, 3 Barnard 153., 2 Ves.jun. 707*, in consideration of 
the abse nce of proof, that the testator’s intention would 
have been changed by a knowledge of the true titl^, and 
the uncertainty introduced by conjectural inquiry on that 
subject. 

Lord Hardxokke appears, on one occasion, to have enter¬ 
tained an opinion, that the doctrine of election is not 
applicable to interests in remainder after an estate tail, Bor 
V. Bor, 3 Bro. P. C. ed. Toml. 178. ; and the Court of 

Exchequer in Ireland, deliberately adopted that conclusion, 
Stewart V. Henry, Vern. 8^ Scriv. 49., on the ground that 
* in cases of wills, things are to be taken as they stood at the 
testator’s deathand that if at that time the remainder-man 
had been directed to confirm the devise, as far as he could, 
by levying a fine, in order to bar his issue, the tenant in 
tail might the next moment, have barred all the remainder¬ 
men, and such a decree therefore, would have given no sub¬ 
stantial benefit. The principle of this exception seems 
extremely questionable; the doctrine of election is applied 
to interests, in respect, not of their amount, but of their 
inconsistency with the testator's intention; and to assume 
their remoteness, or their value, as a criterion of the exist¬ 
ence or the absence of that intention, would introduce that 
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uncertainty which on questions of property, is perhaps the 
worst defect of law. Accordingly, the doctrine of election 
has been declared to be applicable to “ interests immediate, 
remote, contingent, of value, or not of value.” 2 Ves. 
jun. 697; and in Grax^es v. Forman, cit. 3 Ves. 67, Lord 
Hardxvicke seems to have applied it to an estate for life in 
remainder after estates tail; and sec Hifrhxmt/ v. Banner, 
] Bro. C. C. .584. 

- The opinion of Lord NoHhington, that the rule of elec-’ 
tion, “ must be confined to plain and simple devises of the 
inheritance, and cannot be extended to limitation.s.” For¬ 
rester V. Cotton, Amb. 388., 1 Eden. .532. is not sanctioned 
by-subsequent authorities. 

It.has been decided, that an appointment by will, tinder a 
power to appoint among children, being valid to a certain 
extent, and void for the remainder, a child to whom a part 
is well appointed, is not excluded from his proportion of 
the shares of which the appointment fails; the doctrine of 
election founded on compensation, not being applicable to 
a case in which the testator had given no free disposable 
property. Brisfotv v. fVr/rde, 2 Ves. jun. 33 (>. 

Nov is that doctrine applicable against creditors taking 
the benefit of a devise for payment of debts, and also en¬ 
forcing their legal claim upon other funds disposed of by 
the will, Kidneijv. Cnussmnler, 12 Ves. 1.36., (an exception 
founded on the distinction between creditors, as claimants 
for a valuable consideration, and devisees and legatees as 
volunteers); nor against a creditor, who, in the character ol' 
heir, has disputed the validity of a devise for payment of 
debts, Deg v. Deg, 2 P. JVms. 418.; nor in fiivour of a resi¬ 
duary legatee, “ if a particular demand of any one taking 
a benefit under the will, subjects the personal estate to a 
debt,” 3 Te.v. 38.5., 2 Ves. jun. .^61.; a claim to the residue 
supposing the previous satisfaction of debts. 

A devisee claiming by the will, is not precluded from en- 
joying a derivative interest, to which he is entitled at law, 
under a legal estate taken in opposition to the wn'll; thus, a 
husband may be tenant by the curtesy of an estate tail, held 
by his wife against a will, under which he accepted benefits. 
Lady Cavan v. Pulieney, 2 Ves. jure. .544., 3 Ves. 384.; 
the estate taken in opposition to the will, vesting with all its 
legal incidents. Nor will the election of the heir, a married 
woman, between real estates the subject of a void devise, 

^ and 
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and a legacy to her separate use, affect the marital rights of 
the husband, deriving no benefit from the will. Brodie v. 
Barry^ 2 Ves- 4" Bea.l^l. 
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GRETTON w. HAWARD. (a) 


Rolls. 
1819. 
May 13. 


"13 Y his will dated the 18th of June 174*7, Serle Ed- By the will of 

Hoard Ha'ward, being seised of certain estates at *?•* 

^ dow took a 

Charbm Cmsv» and in Saint Martin'^, subject to a mort- life interest. 

. t h* ■ 

gage in fee, devised and bequeathed all his real and 

})ersonal estate to his wife Ann Hanoard, (she first paying remainder in 

his just debts and funeral expenses), and after her de- in^coinmon*^* 

cease, to the heirs of her body share and share alike, if 1" I’i*’ 

, 1 r 11 estates, of the 

more than one ; and, in deiault or issue to be lawfully annual value 

begotten by the testator, to be at her own disposal; .4., 

® . r under the er* 

and he appointed his wife sole executrix and residuary roneous ex- 

leaatee pectation of 

' arquinng an 

absolute 

The testator died in 1766*, leaving Ann I/aivard his portion ^hav- 

widow, and Edxmrd Hanoard) Ann Hanoard, (afterwards levied a 

4nn Gard7ier,) Elizabeth^ William, Francis, and James, husband’s 

Haward, his six surviving children by her, of whom ®?tates, de- 

° vised a portion 

Edward, Francis, and James died intestate and without of them, worth 

■ issue, leaving William their heir. about 135 /. 

’ per annum, to 

G. her grand¬ 
son in fee; another portion of like amount, (together with an estate of her own at 
N., of the annual value of 115/.) for the benefit of the widow and children of W, 
her eldest son; and the residue, worth about GOO/, per annum, to her daughter 2? 
in fee : W. being entitled, under the will of S., as one of his children, to one-sixth, 
and as heir to three of his brothers who died without issue, to three-sixths, of his 
father’s estates, devised all his real estate for the benefit of his widow and chil¬ 
dren, and died shortly before his mother A, : the widow and children of W. elect¬ 
ing to take under the will of S., and in opposition to that of A., and by that 
election frustrating, to the extent of <155/. per annum, the disposition of the latter 
in favour of E., E. is entitled to the estate at N. in partial compensation. 


(a) This case, of recent date, is introduced here in consequence 
of its connection with the doctrine drecussed in the preceding. 


Ann 
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^4u/i Hutvardf the tcslator’fe widow, entered into pos- 
sebson of his estates, and being advised that under his 
will she took an estate tail, and that, the remainder in 
fee being in herself, she might, by levying a fine, acquire 
the power of disposing of the estates devised to her, on 
the 8th of September 1807, executed a deed, covenanting 
to levy a fine, (which was afterwards levied,) and de¬ 
claring, that it should enure to such uses as she should 
by deed or will appoint. 


By her will dated the 7 th of August 1809, Ann Ha- 
"ward devised three messuages, (part of her husband’s 
estates,) as to one moiety, to her grandson George Gard- 
nrr in fee, and as to the remaining moiety, to B. Page, 
W. Watson^ and R. JL, Appleyard, their heirs and assigns, 
in trust to sell and stand possessed of the purchase 
money, in trust for Jarie Haward, the widow of the tes¬ 
tatrix’s late son William Hayward, and for such of the 
children of William Ha’xcard living at the testatrix’s de¬ 
cease, as being sons should attain twenty-one, or being 
daughters should attain that age or be married, equally 
to be divided between Jane Havoard and such children; 
with remainder, in case of all dying before their shares 
vested, to George Gardner, his executors, &c.; and the 
residue of her late husband’s estates she devised to her 
daughter Elizabeth Harvard in fee. The testatrix then 
devised to Page, Watson, anti Appleyard, an estate at 
Nine Elms in the county of Surty, to which she was 
entitled in her own right, upon trust, till each ol‘ the 
children of her late son William Howard, living at her 
decease, should attain the age of twenty-one years or 
die under that age, to permit Jane Howard to enjoy it, 
(if she should so long continue unmarried,) to the in¬ 
tent that the produce might be applied by her towards 
the maintenance of herself and the child or children of 
William Howard, and upon farther trust, as soon as each 

of 
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of the children of William Haivard, living at the testa- 1818. 
trix’s decease, should attain the age of twenty-one years 
or die under that age, to sell the premises and stand v. 
possessed of the purchase money upon such trusts, for 
the benefit of Jane Ha’ward and tlje children of William 
Haimt'dy as before expressed concerning the money to 
arise from the sale of the moiety of the three messuages 
devised to them; but in case no child of William 
Haward should live to attain a vested interest, upon 
trust for Elizabeth Haward, her executors, &c. The 
testatrix devised and bequeathed to Elizabeth Ha*ward 
the residue of her real and personal estate, and appointed 
her executrix. 

Ann Hamird died in February 1810, leaving William 
Hanmrd the younger her grandson and heir, (heir also 
of his father the late W, Ha^mard^ and of his grand¬ 
father the testator Serlc Edward Hawardf) and the 
remaining children of the late W. Haward and George 
Gardner, her grandchildren, and Elizabeth Haward her 
only child. 

William Haward, who died shortly before his mother 
Ann Haward, by his will, dated the 27th of December 
1808, devised all his real estates to Henry Gretton and 
Isaac Andrews in fee, upon trust to sell and stand pos¬ 
sessed of the purchase money, and also of his personal 
estate in trust, as to one-seventh, for his wife Ja?te Ha-- 
ward, her executors, &c., and as to the remaining six- 
sevenths, for all his children, living at his decease or 
bom in due time afterwards, in equal shares, with be¬ 
nefit of survivorship between them, in case any should 
die under the age of twenty-one years, with remainder, 
in case of the death of all such children, for Jane Ha¬ 
ward, her executors, &c. He a]>pointed his wife, and 
Gretton and Andrews, executrix and executors, and de¬ 
clared 
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1818 . dared that the provision made for her, was intended in 

' full satisfaction of her dower or thirds. 

Grktton 

V. 

Hawaiid. William Haisoard died in May 180.0, leaving W, Ha- 
Xvard the younger his eldest son and heir, and Jane 
Haward his widow, and five younger children. 

In 1811, the trustees named in the will of W. Ha- 
rvard, and his widow and younger diildren, instituted 
the present suit against Hlizahelh Harvard the surviving 
daughter of Snic. Kdrvard Harvard, Cicoriic Gardner one of 
his grandsons, William the eldest son and heir of William 
Harvard deceased, the trustees nanie<l in the will of Ann 
Haxvai d, and the mortgagees; insisting that under the will 
of Herle Edward Haward, his widow Ann Haward took 
only an estate for life, and that Willliam Harvard, as his 
heir, was entitled to the reversion in the devised estates, 
subject to the life interests of the widow and of the other 
children, or if the children took estates in fee simple, 
then, that W. Haward was entitled to one-sixth of the 
devised estates in his ovvn right, and to three-sixths as 
heir of the three children of Sei'lc Edward Haward who 
died without issue. 

The bill prayed that the will of William Haward 
might be established, and the trusts carried into exe 
cution; that the will of Scrle Edward Haward might be 
established, and the interests taken thereunder by the 
late Ann Haward and William Haward declared; and 
that such part of the premises as passed to William Ha¬ 
ward under the will of Serlc Edward Hawa7d, or as his 
heir, or as the heir of his other children deceased, might 
be sold, and one-seventh of the produce paid to Jane 
Haward^ and the remaining six-sevenths to the trustees 
named in the will of William Howard, in trust for his 
children. 


At 
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At the hciiriujr of the cause on the 5th oi July 1813, 
the Master of the Rolls directed a case for the opinion 
of tlie Judges of the Court of Conunou Pleas, who cer¬ 
tified, that under the will of Serle^ Edwmd Haward, his 
widow yhm Ha*ward took an estate for life only in the 
devised premises; and each of her six children a fee 
simple in remainder expectant upon the mother’s life 
estate, in one undivided sixth-part of the premises, as 
tenant in common with the other five children, (a) 

By the decree on the 29th of July 1816, the rights 
of the parties were declared conformably to this certifi¬ 
cate {b) ; and it w^as farther declared, that William Ha- 
ward^ at the time of making his will, and of his death, 
was as one of the six children, of Serle Edvoard Ha¬ 
zard, seised of the reversion of one-sixth part of his 
estates, and of the reversion of three other sixth-parts 
* thereof, as the only surviving brother and heir of Ed^ 
ivard, Francis^ and James^ Haward ; that Flizaheih Fla- 
xmrd was, as one of such six children, seised in her own 
right of one other sixth-part, and George Gardner^ as 
the only child and heir of Ann Gardner (formerly Ann 
Hawatd) deceased, ol' the remaining sixth-part; the 
decree also declared, that the children of William Ha- 
ward must elect whether they w^ould take under or 
against the will of Ann Haward. ; and James Howard^ and 
Edward Haward being infants, it w^as referred to the 
Master to inquire whether it would be for their benefit 
to take under or against the will, (c) 

(a) 6 Taunt, 94. (fi) 1 Mct. 448. 

Under 

(c) Some variety of practice appears to have prevailed, 
in the event of disability (by minority or coverture) of 
the person bound to elect. On a devise to a younger son, 
by a will not duly attested, containing a contingent le¬ 
gacy 
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Infants being 
bound to elect 
to take under 
or against a 
will, reference 
to the Master 
to inquire 
which was for 
their benefit. 
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Under tliis decree, the adult children of William 
Ha'ivard^ having elected to take against the will of 

Ann 


gacy to the heir, with express condition of forfeiture if she 
controverted the will, the lieir being an infant, Lord Hard- 
iviche held “ that she could not judge for herself, nor could 
the Master judge for her, it being on several contingencies, 
so that, until she earae of age, no election could be made 
and he directed the devisee (being restrained from com¬ 
mitting waste) to receive the rents of the devised estates, 
subject to farther order. JBon^hfon w.Bou^hlov, 2 Ves- 12. (ff) 
Accortling to T’ernon's report, a like course was pursued in 
Thomas v. Gyles, 2 Vern. 232., but from the Register it ap¬ 
pears, that in that case, the rights of the parties were founded, 
not so much in the doctrine of election, as in express con¬ 
tract between the testatrix and the ancestor of the infant 
heir. In Bor v. Bor, 3 Bro. P. (\ cd TomU 173, final elec¬ 
tion by the heir was suspended during minority, with pro¬ 
visional election by his guardian in the interval ; the Lord 
Chancellor of Ireland having decreed, that the infant should 
have six months after he attained the age of twenty-one 
years to elect, and should, in the mean time, receive the rents 
of the devised or descended estates .at the election of his 
guardian, without prejudice, smd subject to the order of the 
Court. In Chei’voynd v.Fleetxvood, 1 Bro. P. C. ed. Toml. 300., 
2 Schoaks Sf Le/r.26ii, an infant heir being under an obli¬ 
gation to elect, cither to provide for the payment of a sum 
which his ancestor had covenanted to pay, or to convey 
estates which, in consideration of that payment, had been 
settled on him. Lord Talbot C. directed an inquiry which 
would be most beneficial to the infant, and on the Master’s 
report decreed payment of the sum ; and his decree w^as 
affirmed by the House of Lords. A like practice seems to 

(a) The propriety of this order has been questioncii, not without 
plausibility, Supplement, p. 248. ; possibly it proceeded on 

the notion that the disposition of the will should not be disturbed 
except by actual election to take against it, and that any inconve¬ 
nience consequent on the suspense of election, ought to affect the 
individual by whose disability it was occasioned. See 2 Ves. 
jtin. 69T. 


have 
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Ann Ha'ward^ anti tlie Master luaviiig repoi ted that the 
like election woultl be for the benefit of tlie infant; a 

petition 


have been adopted in Goodwt/n v. Gtwdwi/fi, I J^es,il‘ 28 ., 
but in Streaifield v. Streatfield, Ca. Temp, Tail. 176. tlie 
same judge postponed election, on the ground of the in¬ 
ability of the heir to elect during minority, (see the decree 
p>ost P.4'47. (C)); and in Hervey I}eshouverie, Ca. Temp. 
Talh. ISO. reserved the election of an infant daughter of a 
freeman of T.ondon to take by the will or the custom, until 
twenty-one or marriage. 

In Rushout V. Rushout, 6 Rro. P. C. ed Toml. 89, an infant 
being bound to elect between different sums (one payable at 
eigliteen or marriage, and the other at twenty-one or mar¬ 
riage), charged on distinct funds, Lord Cuxvper C. decreed 
that she should make her election at the age of eighteen; 
she accordingly at that age (by a written instrument) elected 
to take thd latter sum, and the decree was aHIrmed by the 
House of Lords. T.ord Redeadah has stated, that, in this 
case, “ it was considered that the Court was bound to see 
what was for the benefit of the infant, and make election 
for her, for otherwise other persons might be injured for 
want of that election,” 2 Schoales Lefr. 267- It seems 
difficult to reconcile this statement with the printed report, 
according to which the infant was ordered to elect, .and 
actually elected, and the election was suspended during five 
years, the decree to elect having been pronounced in 1716, 
and the election made in 1721. In Bigland w Huddlestone, 
8 Bra. C. C. 285, n. the Master was directed to inquire 
whether it wmuld be for the benefit of the infant heir to take 
under or against the settlement. 

In the instance of disability by coverture, Lord Hardvoicke 
held, that a married daughter of a freeman of the city oV 
London could not declare her election to take her share of 
her father’s personal estate, under his will or by the custom, 
without appearing either in Court, or, if resident abroad, 
before persons named as commissioners; Parsons v. Dunne, 
2 Tm. 60, Belt's Supplement, 276.; and a case was on that 
oecAsion cited, in which the husband and wife attending in 

court. 
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petition was presented by Elirahclh Howard, stating, in 
addition to the preceding facts, that the estates of Serif 
Edward Howard, were let at rents forming a total of 
S/O/. annum, of which the portion devised by Ann 


court, and differing in election, “ Verney, Master of the Rolls, 
referred it to a Master, to see what was most for her benefit.” 
2 Fes. 61. See 2 Ves. jun. 560., 4 Ves.626. 

In Ardesoife v. Bennet, 2 Dick. 4^3, the receipt during 
five years, by a married woman, of interest on a legacy 
bequeathed to her separate use, and manifestly more valuable 
than the estate to which she had an alternative title, was 
held to constitute an election conclusive on her heir. 

In Ptdteney v. Darlington, Mrs. PuUeney M'as ordered, 
within a limited time, to signify her election to take under 
the will of Sir William PuUeney, or Under the will of General 
PuUeney, by signing the Registrar’s book by her clerk in 
court; and the time having expired, the Master was directed 
to inquire which claim was preferable, and election was 
made in conformity to his report. 7 Brn. P. C. ed. Toml. 
.546, 547., 6 Ves. 385., 2 Vc.s. jun. 560. 

Lord Rosslyn, in Wilson v. Lord Joint Toxvnshend, 2 Ves. 
jun. 693, alluded to various orders in the instance of femmes 
covertes bound to elect, directing an inquiry by the Master, 
which fund w'^ould be most beneficial; but the comparative 
value of the funds appearing there on the pleadings, he 
decided the question, and dismissed the bill without a re¬ 
ference. In Vane v. Lord Dungannon, Lady Charlotte Kerr, 
a Jcnimc coxerte, was direct.etl to make her election before 
the Master within six months. 2 Schoalcs Sf Lefr. 133. 

Lord Eldon seems incidentally to admit the practice of 
directing an inquiry by the Master as established in the 
instance of coverture, Davis v. Page, 9 Ves. 350.; and it 
is understood as established in the instance of minority also; 
(see ante p. 413. 2 Fonhl. Treat, on Equity, 326, n.), though 

possibly it would not be unreasonable, in the latter instance at 
least, considering that preference may be determined by cir¬ 
cumstances independent on pecuniary value, to distinguish 
between cases where the interests of third persons require an 
immediate, and where they admit a suspended, election. 

Howard 
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Hayward to the petitioner, amounted to 600/., tho^ 
remainder being by her devised in moieties, (of 135/. 
each,) one to George Ga7'dner, the other, for the benefit 
of Jatie IIa’wa7'd and her children by William Hawardf 
to whom the testatrix had also devised her own estate 
at Nine Elms, of the annual value of 115/., and who 
therefore, under her disposition, would take to the 
amount of 2.50/. only; that by the decree, the petitioner 
and Gem'ge Gardnei , take each, one-sixtli of Serle Ed¬ 
ward Ha'voa7'd'‘A estate®, amounting to lAHl. per a7i7i7ini, 
and Jane Haward and her children take the rcinaininir 
four-sixth parts, amounting to 5S0l. per a7mum, by which 
distribution, Gard7icr derives a benefit of \0l.per annum, 
and Ja7ie Howard and her children, (independently on 
the Nine Ebns estate intendc(I for them), of 4'15/. per 
an7iU7n, while the petitioner sustains a loss of 455/. 
per a7i7ium. The petition prayed, tliat the petitioner 
. might be declared ('ntitled to the estate at Nine Elms, 
devised by Ann TIawai d, for the benefit of JaTie Haxmrd 
and her children, by way of compensation, as far as it 
would extend, for the loss sustained by the petitioner 
of the estates devised to her by An7i Howard^ which 
Jane Howard and her children have elected to take 
against the will of Arm Hawaid\ and that in taking 
the accounts directed by the decree, of the rents of 
Serde Edward Haward^s, estates, the Master might allow 
to the petitioner a proper sum, in compensation for the 
rent of the estate at Nhie Elius, from the death o*’ Ann 
Howar d, till the petitioner should be let into possession, 
to be paid from the share of Serle Edward HaxvarJs 
estates, to which Jane Howard anti her children should 
be found entitled. 

The petition having, on the last petition day, been 
ordered to stand over for argument, was this day argued- 
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Mr. Horne and Mr. Shadwell for the petition. 

No case is to be found in all circumstances precisely 
similar to the present, but the petition proceeds on the 
general principle, that where one devisee, by electing to 
take against the will, frustrates the testator’s intention in 
favor of another, the benefit designed for the former 
shall bo applied in satisfaction of the latter. Streatficld 
V. Strcatjield. (a) Tlie petitioner being, by the election 
{)f the widow and children of William Haward to assert 
their prior rights under the will of the grandfather, 
against the will of Ann Haward, excluded from the 
estate devised to her by the testatrix, is entitled to be 
indemnified jn'o tanio from the Hinc Elms estate destined 
for them. The plaintifis, seeking the aid of a court of 
equity, must submit to its rules, and cannot compel an 
inecjuitablc distribution. The situation of the heir is, 
for this purpose, not distinguishable from that of the 
other children of William Haward. In the case cited, 
the Court applied the doctrine against the heir claiming 
adversely, though in that character, by descent; here the 
heir appears in the character of devisee, electing to take 
under the will of his grandfather; the rule, therefore, 
that no one shall claim at once under and against a 
will, is personally appliciiblc to him. 

Mr. Wraif, for William Haward, the heir of his father, 
of Atm Haward, and of Scrlc Edward Haward. 

I admit that where the ancestor devises to his heir an 
estate of which he lias power to dispose of, and to a third 
person another estate settled on the heir, and the heir as¬ 
serts his rights under the settlement, he shall not retain 
the estate given to him by the will. Here the estate 
which the petitioner claims was devised for the benefit, 
not of the heir alone, but of the widow and all the 

(fl) Ca. Tnup. Tdh. 17G. 

children 
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children of his father; and it is by the joint election of 
those persons, not the single election of the heir, 
that the intention of the testatrix in favor of the peti¬ 
tioner is frustrated. The doctrine of compensation has 
been ajjplied in bequests of personalty, or devises dis¬ 
appointed by the election of the heir, but it has 
never been extended aijainst the heir in the instance of 
devises disappointed by the election of others. The de¬ 
visees electing to claim against the will, the estate de¬ 
signed for them becomes, in the event, undisposed of, 
and belongs therefore to the heir; upon what principle 
can the Court take from him, for the benefit of the 
petitioner, the shares of that estate which those devisees 
have by their election abandoned ? Atlmitting that 
his own share is within the doctrine supposed, no 
case has decided that he is not entitled to retain the 
shares which, by reason ol' the election of others, dc- 
.volve to him as undisposed of. The devise on trust 
cannot affect the question ; the estate in the trustees is 
neutral, and the point must be determined as if the 
legal estate had descended to the heir. 


1818 . 
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Another question is, whether the Court will interfere 
in the instance of partial disappointment ? A course 
which would involve great difficulties of calculation. 
The analogous practice under the statute of distribution, 
(the practice of bringing into hotchpot sums advanced 
during the life of the intestate), has never been extended 
to instances of partial intestacy, where by a will affect¬ 
ing only a portion of the property, benefits ai'C given to 
some of the children ; the Court being unable to ascer¬ 
tain whether cither the particular intention of the party, 
or the equity of the case, would be accomplished by such 
an arrangement, and declining to encounter the intri¬ 
cacy of calculation. 


Eel? 


A lliird 
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A third peculiarity of this case, and a distinct ob¬ 
jection to this petition, is, that the petitioner herself, in 
effect, takes against the will of her mother; her interest 
in the estates of Serle Edward Howard, devolves on her 
as his devisee; a chafacter inconsistent with that in which 
she claims compensation. 


Mr G. Wilso?i, for the Plaintiffs, insisted, tliat if the 
petitioner was entitled to the estate at Nine Elms, al¬ 
lowance must be made for sums expended by the 
Plaintiffs in its improvement. 

T/ic Master of t/ie Rolls. 

The object in directing this petition to stand over for 
argument was to discuss, not the general doctrine of elec¬ 
tion, but the peculiarities of the case, and the question, 
on which few authorities occur, what disposition is to be 
made of the estate relinquished by a party who elects to 
take against the will? The principle of election is clear, not 
merely as an abstract theory, but as pursued to practical 
consecjuences. When a party elects to abide by the will, 
the practical consequence is, that he must relinquish his 
own estate, of which the wall purports to dispose; and 
the Ct)urt has in some instances directed him to execute 
a conveyance, in conformity to the intention of the tes¬ 
tator, not leaving the estate to pass by the will, which 
would give to the devisee only an imperfect title. The 
doctrine is so stated by Lord Commissioner Eyre, in 
Blake V. Bimhury {a), (concurring with many other cases,) 
and there the plaintfl'i, electing to claim “ under the will, 
was decreed to convey the rent charge to the uses of the 
will.” {b) The Court imposes an implied condition, that 
if the party accepts the estate, which the testator had 
power to give, he shall convey his own, over which 
the testator had no power, to the individual to whom it 

(a) 1 Ves.Juu, 525. (b) Id. 52":. 

is 
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is .actually, but ineffectually, devised. If he refuses to 
abide by that condition, and preferring his own, rejects 
the estate offered to him on the terms under which, if at 
all, he must take it, renouncing the will, it is a practical 
consequence that he is not permitted to retain, but must 
relinquish, the benefits which it purports to confer on 
him. So far is clear; not as an abstract proposition, 
but as a practical contrivance. In most instances, the 
party has elected to abide by the will, and then no diffi¬ 
culty occurs. This case presents further peculiarities, 
in addition to the circumstance of election to take 
against the will. If, hovrever, a clear rule is established, 
no theoretical objection can be suffered to interfere with 
it; if no rule exists, the Court must on princi[)lc con¬ 
sider what is to be done in a new case. Being reluct¬ 
ant to innovate, more especially in a question of real 
property, I was desirous to ascertain whether it had not 
been settled by decision, that, in the event of election 
to reject the w ill, the estate relinquished by that election, 
shall be taken from the heir at law, and given to the 
disappointed devisee. 
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Noys V. Mordamit, determined in 1706, is said to be 
the first case on the subject of election; and a great 
authority, Chief Baron jtlyrc (a) has described this prac¬ 
tice of putting devisees to election, however reasonable, 
as a strong operation of a court of equity. I cafinot 
say that 1 am at all satisfied that the mere circumstance 
of peculiarity in this case, that the heir at law is one of 
the individuals who have made election, ought to dis¬ 
tinguish it. Though a party must be taken to have 
elected, still if a new right arises, not adverted to at the 
time, as no one is ever compelled to elect till the whole 
subject matter has been ascertained, and he knows all 


(o) ^Bro.C.C. 24. 1 Ves.Jun. 525 . 

E c .3 
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his rights on each side, the Court would, according to 
its habit, indulge him with farther opportunity to be in¬ 
formed of his interests. It is to be considered also, 
that the heir is bound to elect, and has made election, 
not in the character of heir, but between two instru¬ 
ments in neither of which is that character concerned ; 
he is required to declare whether he will abide by the 
will of Scrle Edward, or by the will of Ann; of these he 
prefers the former, but that choice has no connection 
with his claim as heir. When the heir asserts his para¬ 
mount title, no court is authorised a jiriori to impose 
any condition on him. Insisting on his right before the 
will was made, and declining to accept any benefit under 
it, what authority has this Court to annex a qualifi¬ 
cation ? To deprive him of a title prior to any will ? I 
think, therefore, that neither of these points is con¬ 
clusive ; but the fair way of considering the question, 
and the true test, is this; supposing the heir not iiK 
terested in either instrument, nor having made any 
election, to advance a claim to this haneditas jacens, 
alleging that the estate not being accepted by the 
person for whom the testator destined it, is in effect 
given to no one, and therefore (as a devise lapsed by the 
death of the devisee in the life of the testator) devolves 
to him in his character of heir; supposing him thus 
neither affected by any antecedent acts, nor interested in 
the property under an instrument varied by the wills of 
his father or grandmother, how would the Court deal 
with his claim ? On general principles, it might be said, 
that the estate not being in the event effectually given, 
the devisee (who cannot be permitted to enjoy a double 
benefit, both the property devised to him, and }>ro- 
perty the title to which is inconsistent with the will), 
must indeed relinquish it, but that what is then to be 
done with it, is a quite different question. The doubt 
is, docs it pass to the heir, as, in the actual event, un¬ 
disposed 
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disposed of, the will being frustrated; or come into the 
hands of the Court, under an authority to apply it for 
the benefit of the person who has been disappointed ? If 
that authority has been constantly exercised, however 
disputable in its nature, it cannot ifow be impeached. 
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Few cases are to be found on the subject, but it must 
be acknowledged that the language of the great judges 
by whom it has been discussed, proceeds to the extent 
of ascribing to the Court an equity to lay hold on the 
estate thus taken from the devisee by the principle of 
election, and dispose of it in favour of those whom 
he has disappointed; not merely taking it from one, 
but, such is the uniform doctrine, bestowing it on the 
other. A doctrine not confined to instances in which 
the heir is put to election, and which may be said to 
bring him within the operation of the general principle, 

. but prevailing as an universal rule of equity, by which 
the Court interferes to supply the defect arising from 
the circumstance of a double devise, and the election of 
the party to renounce the estate efiectually devised ; and 
instead of permitting that estate to fall into the channel 
of descent, or to devolve in any other way, lays hold of 
it, to use the exprefeion of the authorities, for the pur¬ 
pose of making satisfaction to the disappointed devisee: 
a very singular ollice; for in ordinary cases, where a 
legatee or devisee is disappointed, the Court cannot give 
relief; but here it interposes to assist the party whose 
claim is frustrated by election. Such is the language of 
Lord Chief Justice de Grey, cited with approbation by 
Lord Lmighb&rmigh ; “ the equity of this Court is to se¬ 
quester the devised estate qtmisquc till satisfaction is 
made to the disappointed devisee.” («) I conceive it 
to be the universal doctrine that the Court possesses 

(a) Lady Cavan v. PtUtene^^ 2 Ves.jun. 560. 
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power to sequester the estate till satisfaction has been 
made, not permitting it to devolve in the customary 
course; out of that sequestered estate so much is taken 
as is requisite to indemnify the disappointed devisee; if 
insufficient, it is left In his hands. In the case to which 
I have referred. Lord Loughborough uses the expression, 
that the Court “ lays hold of what is devised, and makes 
compensation out of that to the disappointed party.” 

A distinction has been attempted between real and 
personal property: I cannot sec a principle on which 
the Court could think itself at liberty to sequester 
and distribute personalty, in the event not given to 
the individual intended, that would not apply equally 
to realty; the object being to direct the devolution of 
the property in a course prescribed by equity. Un¬ 
doubtedly in the instance of personalty, satisfaction has 
been repeatedly given. In a case not reported (the name 
of one of the parties I recollect was Brodic) the pro¬ 
perty being divided into eleven parts, the Court followed 
it, for the purpose of satisfaction; and in several cases, 
anticipating cither contingency, the decree has provided 
for the event of election to take against the will, by a 
direction for making compensatioi/*^ out of the estate. 
It would be too nmch now to dispute this principle, 
established more than a century, merely on the ground 
of difficulty in reducing it to practice, and disposing of 
the estate taken from the heir at law without any will 
to guide it; for to this purpose there is no will; the 
will destined to the devisee, not this estate but another: 
he takes by the act of the Court; (an act truly described 
as a strong operation;) not by descent, not by devise, 
but by decree; a creature of equity. 

If this doctrine were now advanced for the first time, 
some objections might seem to occur to it. The dis¬ 
appointment 
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appointment of the devisee not arising from any wrong 
done to him, or any right withheld from him, but rest¬ 
ing in the loss of a gift, from a want of title in the tes¬ 
tator to dispose of what is given, liow docs it afford any 
claim to compensation in a court of justice? The tes¬ 
tator might have anticipated and provided for this event, 
and have, in such case, substituted one estate for the 
other; and, perhaps, if he were now living, this is what 
he miglit wish to do; but not having expressed any such 
intention in his will, how can the Court supply the 
omission, and make a now will for him, giving one 
estate not devised, in lieu of the estate which was? In 
what way too is this to be effectuated, so as to invest 
this disappointed devisee with a clear and indefeasible 
title iii the estate thus given him by the Court ? Did 
the estate pass under the devise or did it not ? If in 
consequence of the election and the noncompliance with 
the implied condition, the devisee is precluded from 
taking the estate, and no other disposition of it is made 
by the will, must it not devolve on the heir at law as 
being in event undisposed of; and if so, what equity is 
there against the heir, supposing him no party to the elec¬ 
tion, to restrain him from recovering in ejectment; or if 
not restrained, how'is any defence to be made against his 
claim under the devise, which the devisee is precluded, by 
• his election, from availing himself of, as well in law, ac¬ 
cording to Lord Itedcsdale (a), as in equity ? How too 

is 
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(a) “ The rule of election, 1 take to be a rule of law, as 
well as of equity; and the principal reason why courts of 
equity are more frequently called upon to consider the sub¬ 
ject (particularly as to wills) than courts of law, I apprehend 
is, that at law, in consequence of the forms of proceeding, 
the party cannot be put to elect; for in order to enable a 
Court of law to apply the principle, the party must either 
be deemed concluded, being bound by the nature of the 
instrument, or must have acted upon it in such a manner, as 

to 
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is the devisee ever to obtain the legal estate, or to per¬ 
fect his title without a conveyance from tlie heir at 

law ? 


to be deemed concluded by what be has done; that is, to 
have elected. This frequently throws the jurisdiction into 
equity, which can compel the party to make an election, 
and not leave it uncertain under what title he may take.” 
2 Schoales 8^ Lejr. 4<5(). 

Lord Rossl^ti, also is reported to have said, “ The prin¬ 
ciple of these cases,” (cases of election) “ is very clear. 
The application is more frequent here; but it is recognized 
in courts of law every day. You cannot act, you cannot 
come forth to a court of justice, claiming in repugnant 
rights.” 2 Ves. jun. 696. Lord Man^eld, in a judgment 
the authority of which, on every point, has been strongly ques¬ 
tioned, Sudden on Powers, 498., et seq., professed the same 
opinion. 4T.-R. 743. n. See Goodtiilev. Bailey, Cotvp. 597. 

That no court will enforce rights which it recognises as 
repugnant, may be admitted probably for an universal proposi¬ 
tion ; but courts which differ in the rights which they recognise, 
necessarily differ in the recognition of repugnancy. In no 
instance it is believed, (with the exception of the anomalous 
cases last cited), has a court of law adverted to a clause by 
which a testator assumes to dispose of the property of his 
devisee, in favour of a third person, for the purpose of de¬ 
claring the right of the devisee, to the benefit offered by 
the will, repugnant to his right to retain the property of 
which that clause purports to dispose. It is obvious that 
such a clause, proceeding from one who is not the owner, 
cannot transfer the legal interest in the property; being 
distinct and unconnected, without words or necessary im¬ 
plication of reference, it cannot qualify the prior clause of 
devise as a condition ; nor can it operate by estoppel, against 
the devisee, no party to the will, and whose title to 
his own estate, is not derived from the testator: failing, 
therefore, to ^ect, it serves only to devote, the purpose of 
its author; and becomes the peculiar subject of the juris¬ 
diction of a court of equity, which, in administering the 
rights of its suitors, by enforcing the obligations affecting 

17’'^ their 
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law ? And if there be no equity against him, how is a 
court of equity to compel him to part with his inherit¬ 
ance, 


their conscience, executes the intention in which those 
obligations originate. 

The instances in which courts of law have applied the 
maxim allegans contraria non est audiendtis, are instances of 
inconsistent titles, whether to the same subject, (as a contempo¬ 
raneous estate for life and in tail, in the same land; see Jenkins, 
cent. 1. case 27., or the claim of a tenant under and against his 
landlord, mentioned by Lord liosslyn, 2 Ves. jun. 696.) 
or to diflerent subjects, (as dower at once in the land taken, 
and in the land given in exchange; see the case cited, 
3 Leon. 211. Perk. a. .'119.) the assertion of one title being 
incomplete, without a negation of the other. It is a maxim, 
not of morality, but of logic; and compels election between 
claims, in respect, not of the injustice, but of the technical 
impracticability, of their contemporaneous assertion. 

In courts of law, the suitor is permitted to assert rights, 
which, so far as the intention of the parties constitutes re¬ 
pugnancy, are confessedly repugnant. “ If a man make a 
feoft’ment in fee of lands or tenements, either before or after 
marriage, to the use of the husband for life, and after, to 
the use of A. for life, and then to the use of the wife for 
life, in sat i,if action of her dower, this is no jointure, within 
the statute, &c. and albeit in that case, A. should die, living 
the husband, and after the death of the husband, the wife 
entreth, yet this is no bar of her dower, hut she shall hove 
her doxver also. Co. Lilt. 36. b., and see 4 Co. 2. b., IVilmot 
Opinions, p. 188., 9 Mod. 152. So, if A. disseises B., tenant 
for life or in fee, of the manor of Dale, and afterwards gives 
the manor of Sale to B. and his heirs, in full satisfaction of 
all his rights and actions which he has in or for the manor 
of Dale, which B. accepts, yet B. may enter into the manor 
of Dale, or recover it in any real action. 4 Co. 1. b. 

No legal principle is better established, than that on 
winch these decisions proceed, namely, that a freehold right 
shall not be barred by collateral satisfaction, Co. Litt. S. h., 
Doctrina Plac. 17. The like assertion of rights morally repug¬ 
nant, has been sanctioned in many of the cases in which the 

courts 
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ance, favoured as that title in general is both in law 
and equity? 


If 


courts have overruled a plea of accord and satisfaction. 
See Pet/tons case, 9 Co. 77., Grymes v. Blojicld, Cro. 
£1. 541., Co. Litt. 212. The Plaintiff being permitted, on 
technical grounds, to enforce a claini for which he had re¬ 
ceived a compensation. 

A devise or bequest of that which is not the property 
of the testator, is void at law. Bransby v Grantham, Ploiud. 
525, 526., Litt. «. 287., Co. Litt. 185. b., Perh. s. 526., Go- 
dolph. Orph. Leg. part S. c. 6. s. 5., Swinb. on Wills, part 3. 
s. 3. n. 8. s. 5. prope Jin. s. 6. n. 17., Dr. Student, 1. 2. c. 25. 
p. 126. “ If a man bequeath to one, another man’s horse, 

in the law' of the realm, the legacy is void to all intents, 
and he to whom the legacy is made, shall neither have the 
horse, nor the value of the horse.” Id. 1. 2. c. 55. p. 300., 
and see 3 Co. 29. a. To suppose that more favor would be 
shown to a clause in a deed, purporting to pass the property 
of a stranger, would be to contradict the established prin¬ 
ciple of construction. Being void, therefore, to all intents, 
such clause, whether in a deed or in a will, is inoperative 
at law, either for transferring the subject, or for qualifying 
a previous valid gift. To convert it into a condition, accord¬ 
ing to the equitable practice, by incorporation with a 
distinct clause, to which in terms it contains no reference, 
would be inconsistent with the rule, that conditions imposed 
by the particular intention ol the individual, (as distin¬ 
guished from conditions founded in the nature of the rela¬ 
tion or contract between the parties, and by us denomiiiated 
conditions in law) must, conformably to the feudal principle, 
Craig. Jus. Feud. 1. 2. dieg. 5. s. 4. be expressed. Co. 
Litt. 201. a. 

Many decisions may be found on the question, what 
words annexed to the clause of gift, for the purpose of 
connecting it with a distinct clause, constitute a con¬ 
dition ; ea intentione, ad Rectum, sufficient in a will, ( Co. 
Litt. 236.6.), are not sufficient in a deed; (Co. Litt. 
204. a .); but in no case, it is believed, has a court of 
law inferred a condition from words applicable only to 
another subject, and void in their obvious sense, as purport¬ 
ing 
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If the other alternative is taken, the only way of 
avoiding the apparent contradiction of considering the 

estate 

ing to pass an estate, not the property of the author of the 
clause. 

The general principle of the law, on the subject of re¬ 
pugnant rights, is illustrated by the decisions on the con¬ 
current claims to jointure and to dower. 

The Statute of Uses (27 H. 8 . c. 10.) having transferred 
the legal estate to the cestui que use^ all women then married, 
would have become dowable of lands held to the use of 
their husbands, retaining their title to lands settled on them 
in jointure. To prevent this injustice, it is by that statute, 
(^. 6.) declared, that a woman having an estate in jointure 
with her husband, (five species of which are enumerated) 
shall not be entitled to dower; and a subsequent clause 
(.?. 9.) reserves to the wife, a right to refuse a jointure 
assured during marriage. See Wilmot's Opinions, p. 184*. 
et seq. It has been decided, that the species of estates 
•enumerated, are proposed only as examples, and the courts 
have in construction extended the operation of the sta¬ 
tute, to other instances, within its principle, though not 
within its words. Vernon's case, 4 Co. 1. 

By the effect of this statute, therefore, no widow can 
claim both jointure and dower; jointure before marriage, is 
a peremptory bar of dower; jointure after marriage, she 
has an option to renounce. 

Lord Redesdale, in support of the proposition, that election 
,is a principle of law, (2 Schoales Lejr. 451.) has referred to 
3 Leonard 273. That report (which is cited in 1 Lq. Ca. Ah. 
Dotucr B.) contains only the argument of Egerton Solicitor- 
general ; but the case {Butler v. Baker) is fully reported in 
3 Co. 25., Poph. 87., 1 And. 348., and the decision proceeded 
on the construction of the statute. The passage to which Lord 
Redesdale refers, (3 Leon. 272. not 273.) is no more than a 
dictum ott Egerton, in his argument. It is true, however, that 
the demandant in a writ of dower, might be barred by plea 
of entry and acceptance of lands settled in jointure after 
marriage, {Doctrma Plac. p. 149, see the form of plead¬ 
ing, Co. Entr. 172. a.), but it is also true, that that plea is 
founded on the act of //. 8. The act having declared 
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estate to pass by the will for one purpose, and not to 
pass for another, is to separate the legal estate from the 

bene- 


jointure a bar to dower, but reserved to the widow the 
option of refusing a jointure made after marriage, tlie ques¬ 
tion in that case was, “ whether the widow had accepted or 
refused tlie jointure ?” If she had not refused under the 9th, 
she was barred of dower by the (ith, section. The accept¬ 
ance of the jointure constituting the case there specified, 
the widow was barred, not by her agreement, but by the 
statute, Dyer, 317. a.-, and it is abundantly clear, that ac¬ 
ceptance alone, without the operation of the statute, would 
not have formed a bar. Vernon’s case, 4* Co. 1 - Duchens of 
Somerset's case, Dyer. 91. b. 

In Gosling v. fVarburton, (Cro. El. 128., reported under 
various names, ] Leon, J3(J., Otven, 154'.) also cited by 
Lord Redesdede, and also referred to in Eg. Ca. Ah., ubi 
supru, a rent charge was devised, expressly “ in recom- 
pence of dower;” and the decision establishes only, that 
such a benefit so devised, is a jointure witliin the extended 
construction of the statute, and cannot be claimed after a 
recovery of dower. 

The series of decisions under this statute, (the only in¬ 
stances in which the doctrine of election has been applied 
at law, in a manner analogous to its application in equity,) 
being founded expressly on the provisions of the statute, 
in contrast to the rules of the common law, constitute, it is 
conceived, a conclusive proof that the doctrine of election 
is equitable only; and one of the earliest instances [Lacyv. 
Anderson, anie,p. 398, n.) in which that equitable doctrine was 
enforced, is the case of a copyhold estate, devised and ac¬ 
cepted, in satisfaction of dower, which not being within 
either the strict, or the extended, import of the statute, a 
jointure, would not have constituted a bar at law; and the 
aid of equity was requisite, to prevent the disappointment of 
the testator’s express intention. 

Accordingly, many authorities occur, in which the doc¬ 
trine of election is described as exclusively equitable. In 
the report of Noys v. Mordaunt, by Chief Baron Gilbert, it 
is distinctly stated, that, “ although the three daughters 
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beneficial, and to allot the former only to the devisee, 1818. 
and reserve the latter for the disposition of the Court; Cmttw 
but where is the ground for that separation; the will, if v. 
it is to operate at all, having given both tlie legal and Hawabd. 
the equitable interest to the same •person, and laid no 
ground in the intent of the devisor for any distinction 
in their destination ? 

The devisee’s election to abide by his own estate may 
properly operate to preclude his taking the devised estate: 
but how can it make him take in a different character, 
and convert him into a trustee for another, to whom the 
testator has not expressed any intention to give it ? The 
disappointed devisee in respect to the estate devised to 
another has no title whatever to that estate, cither under 
or dehors the will; What equity then has he to it ? 

These arc some of the difficulties which might have 
been urged by way of objection to this part of the doc¬ 
trine of election, had it been now open to discussion; in 
the present case, however, some of these difficulties are ob- 

sliall at law take their proportion of the entailed lands, as 
co-heirs in tail, yet the eldest daughter in equity shall have 
an equivalent out of the fee-simple lands.” Rep. in Eq, 3. 

Lord Hardvoicke repeatedly refers to that case, which he con¬ 
sidered the first of the kind, as founded on equity (1 Ves. 306., 

3 Bro. P. C. ed. Toml. 178, 179.) a benevolent equity, 

(3 Atk.llS.), and describes the right to compel election as 
derived from an equity of the Court of Chancery, (2 Atk.629.). 

That description is in substance adopted by Lord Eldon, 

(6 Doivc 179.) Lord Chief Justice de Grey has accurately 
distinguished between the mode of indirectly disposing of 
the property of a stranger, by express condition at law, or 
by implied condition in equity, 3 Ves. 530. And Lord 
Commissioner Eyre describes the practice of putting devisees 
to election, as a strong operation of a court of equity. 

^ Bro. C. C.24., 1 Ves. jun,52S. 
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viated, and the doctrine in its full extent has been tdo 
long considered as settled to make it safe to disturb it. 

The question then is, will the circumstances in which 
Elizabeth Hansoard fe placed, prevent the application of 
this doctrine? Taking a benefit by the election, not of 
herself but of another, her situation is certainly in some 
degree peculiar. Under the election of the widow anil 
children of William Haxuard^ to abide by the will of his 
father Serle Edward Hawardf the estates of the latter 
becoming divisible, the petitioner takes one-sixth ; the 
question is, whether having by the election of other par¬ 
ties, acquired n right not intended for her by her 
mother, she can now insist on satisfaction for the disap¬ 
pointment of the devise contained in her mother’s will, 
while she enjoys a benefit whicli has come to her against 
that will ? That question is certainly new; no case has 
occurred in which an individual in part satisfied, deriv¬ 
ing from one source a partial, has been declared entitled 
to additional, compensation. It has been ingeniously 
argued, that as the doctrine of bringing into hotchpot 
antecedent portions, is not applicable to a case of partial 
intestacy, the doctrine of compensation cannot be ap¬ 
plied to partial disappointment; but that analogy will 
not, in my opinion, justify a departure from the ordinary 
rule. If the petitioner is the only individual disap¬ 
pointed, being deprived of an estate of 600/. a-year 
destined to her, and taking an estate of 14.'>/, a-year 
only, and if the estate at Nine Elms is now in the hands 
of the Court, has not the established practice deter¬ 
mined that it is to be applied in satisfaction of her as a 
disappointed devisee ? To the extent of the difference 
between 145/. and 600/,, she sustains that character. 
Difficulties in the calculation of quantity may be re¬ 
moved by a reference to the Master; plus or minus 
cannot vary the rule; here is disappointment; and I 

think 
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think that the circumstances of novelty cannot so en- 
trencli on the entirety of the principle, as to authorise 
me in refusing coinpeusatiou. (at) 


The 
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(a) TIic effect of election to take against the deed or will, 
has been the subject of much doubt; and though no contradic¬ 
tion, it is believed, exists in the decisions on that point, it 
seems not very easy to reconcile all the dicta. The prin¬ 
cipal question is, whether such election induces absolute 
forfeiture, or only imposes an obligation to indemnify the 
claimants whom it disappoints ? Whether a devisee, asserting 
his right to property of which the will assumes to dispose, 
must relinqiiis.h the whole of the benefits designed for him, 
or so much only as is requisite to compensate, by an equiva¬ 
lent, the provision which he frustrates ? 

Such of the dicta as appear authorities for the doctrine of 
forfeiture, consist, with one exception, of general expressions 
only, not of direct opinions on the question. Thus it has 
been said, that a jjarty cannot take under and against a will. 
'that he must abide in toto by the will, or by his inconsistent 
title ; that no one taking under a will can contravene it; that 
lie must part vidth his own estate, or not take the bounty; 
Co’wper V. Scott, 3 P. IV. 119. Cookes v. Ilcllier, 1 Ves. 235. 
Morris v. BurrouoJis, 1 Atk. 401. Pugh v. Smith, 2 Atk. 43. 
Wilson Mount, 3 Ves. 194. Wilson\. Lord John To'vonshcnd, 
2 Ves. jun. iSKVi. Jiroome \. Monck, 10 Tc.?. 609.; expres¬ 
sions which, (considering that a party electing to take against 
a will on the terms of compensation, takes the surplus after 
.compensation, under it) in strictness authorise the doctrine 
of forfeiture: but it maybe reasonably doubted, whether 
in these dicta the Court adverted to that complete case in 
which alone the question arises {a). Their real import seems 
to be no more than the general proposition on which the 
doctrine of election rests ; that a party, claiming under one 


(a) The distinction appears to have escaped the attention of the 
learned and acute author of the Systematical View of the Laws of 
England; after stating, that “ a devisee must either acquiesce in the 
will, or renounce any benefit thereby,” he subjoins the substance 
of the decree in Streatfield v. Streaifield, without observing the im¬ 
portant qualification there introduced. 3 Woodd. Lect 491 . 


VoL. I. 


clause 



4>M 


CASES IN CHANCERY. 


1818. 

Gretton 

V. 

Haward. 

clause in a will to his*advantage, shall not treat as a nullity 
another clause at his expense, where the two clauses are, in 
the intention of the testator, parts of one scheme of dispo¬ 
sition ; shall not assert at once the whole of his claims under 
the will, and the Avhole of his claims against it; a mean¬ 
ing less equivocally expressed by Lord Tallwl in Herxuy v. 
IJeshoiivnie; “ it •would be unreasonable to admit a latitude 
of taking by the will, as far as that makes for the part}', and 
likewise by the custom, as far as that will go, and waive the 
other part of the will which makes against him,” Ca. Temp. 
Talb. 136. In none of these cases did the precise question 
of forfeiture or compensation arise; it docs not appear, that 
the fund relinquished was more than sufficient to compensate 
the disappointed claimants ; there is no suggestion of the 
existence of a surplus; in w'hich event only the effect of c-mn- 
pensation would differ IVom the effect of forfeiture. 

The words of Lord Camden, in Villareal v. Lord Gahvaj/, 

1 Bj-o. C. C. 292, n. and of Lord Ershine, in Thellusson v. 
Woodford, 13 Ves. 220, 221, (see 2 Mer. 93.) incline, cer¬ 
tainly, to the doctrine of forfeiture; but in those cases, as in 
the former, the question was not distinctly presented to the 
Court. The judgment of Lord Eldon, in Gieen v. Green, 

2 Mer. 86, has, however, been generally understood as 
sanctioning that doctrine; and it cannot be denied, that 
some expressions in the printed report intimate such an 
inclination of opinion, and form by far the strongest au¬ 
thority on that side of the question ; but it must be recol¬ 
lected, 1. That those expressions amouht neither to a de¬ 
cision, nor to a positive opinion. 2. That the case stated 
by the Court for the purpose of raising the question, was a 
case of express contract, as distinguished from an implied con¬ 
dition imposed by the form of a will, and that no dissent 
was intimated from the authorities cited, sanctioning, in the 
latter instance, the doctrine of compensation. 3. Thai the 
very ungracious character of the claim advanced by the De¬ 
fendant, presented a strong inducement to the Court to 
struggle against him, and not to decide in his favour till 
satisfied that no other decision could be reconciled with its 

2 judicial 


Tlie only remaining question is, on what terms must 
compensation be made? From what time is the estate 

at 
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diclal duty. 4. That on a subsequent, as well as on a 
Wmer, occasion, Lord Eldon has distinctly, in the instance 
of wills at least, sanctioned the doctrine of compensation. 
That doctrine seems conclusively established by the follow¬ 
ing series of dicta and decisions. 

In Webster v. Mitford, [June 1708,) the testator directed 
the sum of 4000^. to be invested in the purchase of lands, 
one moiety of the rents of wdiich was to be paid to his wi¬ 
dow, and the other moiety to E. W. and J. R. during their 
lives, with remainder, after the determination of those estates, 
to M. H. and W. W., and an express proviso that, if his 
widow insisted on her marriage-agreement, the bequest to 
her should be void, and in such case the moiety originally 
devised to her was limited to E. W. and ,/. R., and after 
their death, to descend as the other moiety : the widow 
electing to take a moiety of her husband’s personal estate, 
to which she was entitled under her marriage-settlement, 
and that demand having caused a deficiency in the funds for 
payment of legacies, the Court directed, that such part of 
the profits of the sum of 4000^. as fay the will was intended 
for the widow, should be applied during her life towards 
supplying the deficiency. In this case the widow’s election, 
by the express words of the will, operated a forfeiture, yet 
the Court assumed jurisdiction to qualify the effect of that 
forfeiture; and, instead of permitting it, by determining her 
interest, to accelerate the enjoyment of the estates in 
remainder, sequestered her interest, for compensation to 
those whom her election disappointed ; and assumed that 
jurisdiction, according to the only printed note of the judg¬ 
ment, on general principles of equity. “ The wife’s waiving 
the devise, and being let in upon the personal estate, wrought 
a deficiency in the legacy. Lord Chancellor thought it 
the highest equity, that B., who had by the waiver gained 
the possession of an estate, of which he would have had 
but a reversion if the wife had accepted the devise, should 
contribute what he was benefited by the waiver, towards 
raising a fund for payment of the legacies; and His Lord- 
ship thought 4000/. in reversion worth but 3000/. in posses- 
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will, the parties electing reject all that comes under it ; 
consequently they have in the interval enjoyed the 

pro- 


sion, anti decreed that, according to this estimate, the value 
of the lands, being settled by the Master, should be charged, 
if the legacies required it.” U Eq. Ca. Ab. 363, marg. 
This decision, therefore, established the principle, that the 
fund forfeited, though under an express proviso, by election 
to take against tbe will, should be sequestered for compens¬ 
ation to those whom that election disappointed. A state¬ 
ment of the case (which in other respects, particularly in its 
analogy to Eewis v. Madocks, 8 Ves. 150. 17 Ves, 48. 
19 Ves. 66., and Prebhle v. Boghurst, ante, p. 309, appears 
not unimportant) extracted from the register, is subjoined, 
p. 449, (D.). 

In Strcatjield v. Htreatjield, 1735, Ca. Temp. Talb. 176, 
the testator having devised to his daughters an estate of 
which, under a settlement in pursuance of articles before 
marriage, he was, in the consideration of a Court of Equity, 
tenant for life only, and to his grandson, the infant tenant in 
tail under the articles, other estates of which he was seised 
in fee ; Lord Talbot C. decreed, that the heir, on attaining 
majority, should make his election between the articles and 
the will, and that if he elected to take under the former, a 
sufficient part of the rents of the lands devised to him accru¬ 
ing during his life, should be invested in the purchase of 
freehold estates, of which so much as should be of equal 
value with the lands comprised in the settlement and devised 
to the daughters, should be conveyed to them in fee. See 
the declaratory and mandatory parts of the decree from the 
register, post p. 447, (C.). 

This decision is adistinct authority for the doctrine of com¬ 
pensation, applied by means of pecuniary appreciation to 
specific devises. The surplus value, after compensation to 
the disappointed devisees, was not forfeited, but devolved 
to the infant heir, in the character of devisee; the Court 
interfering with his title under the will, so far only as was 
necessary to indemnify those whom his election disap¬ 
pointed. 

In Bor v. Bor, 1756, 3 Bro. P. C. ed. Toml. 167, the 
decree pronounced by the House of Lords declared, that the 

express 
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property of another; to retain the past rents and profits 
which they have received with no other title than that 

con- 


express proviso in the will, prevented tlie implied condition 
by which the appellant, electing to take against the will, 
would have been compelled to convey to the devisee whom 
he disappointed, so much of the lands devised as should be 
equal in value to those of which he was deprived by the 
election, (p. 177. Lords’ Journals, v. 28, p. 456.). The 
argument of Lord Hardxuicke, indeed, on which this decree 
was founded, states the rule thus : that if the elder son de¬ 
feats the will in any part, he shall not at the same time take 
any benefit under it (3 Bro. P. C. p. 178, n.); expressions in 
strictness inconsistent with the doctrine of compensation, 
though probabl}' employed in a general sense, and withotit 
reference to the distinction in question ; but in instances 
of contradiction between the judgment and the decree, 
the rules of interpretation evidently require that credit 
should be given to the decree, as the latest and the most au¬ 
thentic evidence of the meaning of the Court. 

In ArdesoiJ'e v. Bennet, 1772, 2 Dick. 163, the heir, to 
whom the testator liuJ bequeathed a legacy of 5000^., dis¬ 
puting the validity of a devise of copyhold, and the devisee 
claiming to be satisfied out of that legacy, the value of the 
copyhold estate, in case the devise was void. Sir Thomas 
Setoell declared the administrator of the heir entitled to the 
legacy, subject to any satisfaction which he might be liable' 
to make to the devisee respecting the copyhold premises ; 
and by consent 1600/. were transferred to the accountant- 
general “ to make good to the devisee what she might be 
deenied entitled to, in case she should lose the benefit of the 
devise.” It was afterwards declared, that the heir had 
elected to take the legacy, and that the devisee was entitled 
in equity. Whether that case involved the question of 
election may be doubted, for the devise seems valid; (see 
the cases collected by Mr. Cox, 3 P. W. 360, n. 1.) but the 
Court proceeded on that assumption, and the provisional 
order clearly adopted the principle of compensation ; a por¬ 
tion ol the legacy bequeathed to the heir being appropriated 
to indemnify the disappointed devisee, his administrator was- 
declared entitled to the residue. 
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conferred by the will, would be to claim under it; re¬ 
nouncing the will, they admit that they have been in 

posses- 


In Leivis v. King, l1S9, 2 Bro. C. C. 600, Lord Thurloiw 
is represented to have said, the testator “ has disposed of 
the estate of another person, giving that j>erson other pro¬ 
perty ; then the party taking tliat property disposed of, must 
give up that which was given in exchange for it, to reim¬ 
burse the devisee for his disappointment. Every thing the 
Kings take should be brought into Court as a security for 
the purposes of the will,” p. 606. Expressions descriptive 
not of absolute forfeiture, but of sequestration for the pur¬ 
poses of the will, and to the extent of compensation only, 
and not including therefore the surplus after compensation ; 
and such seems to have been the doctrine of Lord Alvanleif. 
FreJee v. Lord Barrington, 3 Bro. C. C. 284, 286. Whisiler 
V. Webster, 2 Ves. jun. 372, and Ward v. Baugh, 4 Ves. 
627. (a) 

In Pulleney v. Darlington the doctrine of compensation 
is explicitly propounded by Cord Chief .Justice de Grey {b), 

' and 


(a) In Mncnamara Jones, 1785, the testator’s daughter claim¬ 
ing a sunj of 10,000/. under a marriage-settlement, and also benefits 
under the will, which contained a direction that the annuities, &c* 
thereby given should be in satisfaction of all demands which the 
several takers had on the testator’s estate, the decree declared that 
the daughter must elect to take under the will, or to insist on her 
other claims, “ in which case, all which she might claim under the 
said will, and which she hath received or might hereafter receive 
by virtue thereof, must be accounted for, and applied to make 
good to the other residuary devisees the expense of satisfying the 
said claims.” 1 Bro. C. C. cd. BcU,4H2. u. This declaration seems, 
at the first view, an authority for the doctrine of sequestration for 
the purpose of compensation, but upon examination of the state¬ 
ment of the case, it may be doubted whether it assumes more than 
the common principle of election; the will disposing of the whole 
of the testator’s property to the residuary devisees, the extinction 
of the claims under the settlement, by the eftect of that principle, 
operated in their favour. 

(A) Ante, p. 425. A full report of Lord Chief Justice de Grey*s 
judgment on the question of election is an important desideratum. 
The obscurity of this very complex case has been much augmented 
by the imperfection of tlie reports. The will of Sir William Pnltc- 

ney. 
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possession of an estate without title. There must be a 
retrospective account of rents and profits, and an ac¬ 
count 
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and recognised by Lord Rosslt/n («). The decree indeed 
declared, that Frances Vullenoj, in case she should elect to 
take an estate tail under the will of Sir William Pnltetiey, 
would not be entitled to any estate under the will of General 
Harr^ Pullenetj {h ); expressions which may be understood 
as implying iorleiture ; and to that apparent contradiction 
between the explicit doctrine of the judgment and the iin- 
plicjl principle of the decree, the observation of J^ord Eldon 
on that case seems directed (c). It is clear, however, that 
the tlcerce was not framed on the principle of forfeiture. 
Mrs. Pultcncif having long delayed her election, a reference 
to the Master was directed to inejuire, whether it would be 
more beneficial for her to take under the will of Sir William 
Pultcncij, or of General JIarri/ Puhenry; the Master’s 
report, that it would be more beneficial to take under 
the former, must have been founded on pecuniary appreci¬ 
ation, and on the conclusion that the benefits conferred by 
that will were more valuable than those relinquished; in 
which case, no surplus existing after compensation, the 
question of forfeiture could not arise. By a subsequent ar¬ 
rangement, the benefits given to her by S\r William Pultrnet/si 
will were estimated at fil,000/., and that sum she secured 
in trust for the uses of the will of General Harry Pulteney, 
by a charge upon the estates of Sir William Pidteney {d ); an 
arrangement founded on the principle of compensation. 

The expressions of Chief Justice Eyre, in Blake v. Bun- 
hury (c), 1792, explicitly recognise that principle, and have 
been repeated with approbation by Lord(y'); and, on 
this foundation, the decree in that case rests, {g) 


ney, upon which the question arose, is not stated by Mr. Brown^ 
(P. C. V. 7. p. S'JO, cd. Toml.), an omission which renders his report 
unintelligible. The will may be found in 2 Ves.jun. 544. 

(a) 2 Ves.jun. 566. (i) 7 Bro. P. C. cd. Toml. 546. 

(c) 2 Mcr. 94. ((/) 5 Vcs. 385. 

(e) 1 Ves.jun. 52\. ante, (/) 6 Do we, 187. 

(g) 1 Ves, jun. 527. 
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count of sums expended for melioration of the estate, 
which must be reimbursed. 

Ilis 


In Vane v. Lord Dungannon («), l>ord Uedesdale decided, 
that, under a will implying in the testator an erroneous sup¬ 
position of the interests of some of his devisees in a distinct 
fund, settled by a different instrument, devisees asserting 
their actual, in preference to their supposed, rights in that 
fund, must renounce all benefit of the will. It seems doubt¬ 
ful, whether the Court designed forfeiture or compensation 
as the effect of election to take against the will; the decree 
directs that the benefits intended for the recusant devisee, 
should be accumulated for the benefit of the disappointed 
claimants, in proportion to their interests in the fund 
claimed (6), without limitation of amount, or provision for a 
surplus ; the judgment imports (c), that the devisee must 
relinquish what the will gave in order to compensate the loss 
sustained by the other daughter. I’lie distinction between 
forfeiture and compensation seems not to have been, nor did 
the circumstances of the case require that it should be, an ob¬ 
ject of attention. The interest taken under the settlement 
being pecuniary only, if the benefits offered by the will were 
more valuable, (in which event alone the question could 
arise,) it cannot reasonably be supposed that the devisee 
would elect to take against the will. 

Lord Eldons elaborate judgment in Lord Uanchjffh v. Par- 
kynSi 1818, 6 Dotoc, 149, containing one of the latest dicta on 
the question, explicitly adopts the doctrine of compensation. 
“ If 1 choose to devise my real estate to the Noble Marquess 
opposite, .and in the same will I dispose of an estate which 
is not mine but his, a court of equity will say, that lie shall 
take no benefit from that will, unless he makes good the 
whole of the will: and the Noble Marquess -would not take 
therefore unless he allows the w-hole of the will to be effec¬ 
tual, i. c. suffers his own to be disposed of according to the 
will, or makes compensation for {d) us much as he takes 

of 


(rt) 2 School, Lcf7\ 118. (l>) P. 13-1. (r) P. 130 

(d) The term “ for” seems not perfect^ correct, unless understood 
as synonymous with the phrase “ to the extent of.” — Compensation 
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His Honor doth order that the said Master’s said 
report, bearing date the 20th day of Maij 1818, be con¬ 
firmed, 


of mine,” p. 170. Tin's passage is in conformity with 
the previous dictum of the same distinguished judge, that 
“ where a case of election is raised, it does not give a right 
to retain the thing* itself; though it may give a right to 
compensation out of something else.” Dashtvood v. Pe//- 
ton, 18 Ves. 49 (a). 

The doctrine of compensation has been thus stated, with 
characteristic precision, by Sir William Grant. “ That an 
heir, to whom an estate is devised in fee, may be put to an 
election, although, by the rule of law, a devise in fee to an 
heir is inoperative, I should have thought perfectly clear, 
independently of Lord Covoper^ decision in the case in 
Gilbert (6) ; for if the will is in other respects so framed as 
to raise a case of election, then, not only is the estate given 
to the heir under an implied condition, that he shall confirm 
the whole of the will, but in contemplation of equity the 
testator means, in case the condition shall not be complied 
with, to give the disappointed devisees out of the estate, 
over which he had a power, a benefit correspondent to that, 
of which they are deprived by such noncompliance. So, 
that the devise is read, as if it were to the heir absolutely, 
if he confirm the will; if not, then in trust for the disappointed 
devisees as to so much of the estate given to him, as shall 
be equal in value to the estates intended for them.” Welhy 
V. Welhj, 2 I'rs. Bea. 190, 191. 

This deduction of authorities appears (in the instance at 
least of election under wills and deeds of donation) to esta¬ 
blish two propositions; 1. That, in the event of election to 


is made for that which the devisee retains of his own contraiy to the 
design of the will, but (if necessary) to the extent of that whicli he 
derives from the testator. The former is the subject for which com¬ 
pensation is given, the latter the fund from which it is taken. 

(a) The judgment of Lord Eldon, in Kcr v. Wauchope, lei ff, 
(l Bligh, 1.), publislicd while these notes w'ere in their progress 
through the press, contains dicta to the same effect. 8ec p. 25,26. 

(b) Anon. Gilb. Ca,in Eq. 15. 
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linix’cl, and His Honor doth declare that the petitioner 
Elizabeth Haward is entitled to the estate of the testatrix 
Ann Howard, widow, in the pleadings named, situate at 
Nmc F.bns, &c., in and by her will devised to or for the 
benefit of the Plaintilli Jane Ilaward, willow, and her 
children, as and by way of compensation to the said 
Elizabeth Hnward, as far as the same will extend, fi>r 
the loss sustained by her of the estates and benefits de¬ 
vised to and intended for her, in and by the will of her 
mother the said Ann Ilaward, widow, which the said 
Jrnic Howard and her children have elected to take 
(under the decision of this Court) against the said will ; 
and it is ordered that the said Elizabeth Howard be 

forth- 


take against the instrument, courts ot'equity assume jurisdic¬ 
tion to sequester the benefit intcmlcd for the refractory 
donee, in order to secure compensation to those whom his 
election disappoints : 2. That the surplus, after compensation, 
does not devolve as undisposed of, but is restored to the 
donee, the purpose being satisfied for which alone the Court 
controlled his legal right. 

Assuming that the doctrine of election is equitable only {//), 
the infliction of forfeiture on a devisee electing to take 
against the will, beyond the extent of compensation to those 
whom his election disappoints, wx)uld be inconsistent with 
the principle on which the doctrine rests. By the assump¬ 
tion, the devise of the testator’s property has vested the legal 
estate in the devisee ; but a court of equity, (in the contem¬ 
plation of which his conscience is affected by the implied con¬ 
dition) interfering to control his legal right for the purpose 
of executing the intention of the testator, is justified in its 
interference so far only as that purpose requires. In the com¬ 
mon case of election to take against a will containing a devise 
of the property of the testator to his heir, and a second de¬ 
vise of the property of the heir to a stranger, the express in¬ 
tention of the testator, that the heir should enjoy the subject of 

(a) Videa?i/f, p.425. &&eq. n. 

the 
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forthwith let into possession of the said estate at Nitie 
Elms aforesaid, and into the receipt of the rents and 
profits thereof accordingly; and it ordered that the said 
Master, in taking the accounts of the rents and profits 
of the testator Scrle Edward Hawa/d’s, estates, which are 
directed by the decree made in this cause, fix and allow 
to the said Elizabeth Haxtard, as between her and the 
said Plaintiff, Jane Hayward and her children, such sum 
as the said Master shall think proper, by way of com¬ 
pensation, in the nature of occupation rent for the said 
estate at 'Nine Elms^ from the death of the said testatrix, 
Ann Haward, widow, until the said Elizabeth llaiioard 
shall be so let into the possession thereof as hercinl)c- 

fore 

the first devise, and tlie stranger, the subject of the second, is 
defeated by the refusal of the heir to convey the latter; and a 
_court of equity therefore restrains him in the enjoyment of the 
first, till the condition, under which, in the contemplation of 
that Court, it was conferred on him, is satisfied. The inten¬ 
tion of the testator, having become impracticable in the 
prescribed form, is executed by approximation, or in the 
technical phrase, cy pres. The devise to the stranger, ren¬ 
dered void as a gift of the specific subject, is effectuated as 
a gift of value, and eftectuated at the expense of the heir 
by whose interference its strict purport has been defeated. 
By this arrangement, the intention of the testator in favour 
' of the stranger, though defeated in form, is, in substance, 
accomplished; his intention, in favour of the heir, equally 
express, remains to be considered. 

If the value of the estate retained by the heir exceeds the 
value of the estate designed for him, his own act is his in¬ 
demnity ; the benefit which he enjoys transcends the inten¬ 
tion of the testator; but if the value of the estate of which the 
Court deprives him, exceeds the value of the estate of which 
he deprives the devisee, what disposition is to be made of 
the surplus ? Considered as a gift of value, (and on that prin¬ 
ciple the equitable arrangement is founded,) the devise to 
the stranger entitles him to an equal amount, but is no au¬ 
thority for bestowing on him more; and the undisputed in¬ 
tention of the testator being that the subjects of both de¬ 
vise:- 
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fore directed; and it is ordered that the said Master do 
take an account of all sums of money which he shall 
find to have been laid out and expended by the said 
Plaintiff and her children, in repairs and improvements 
of the said estate dnd premises situate at Nine Elms 
aforesaid, since the decease of the said Ann Haward, 
during the time they have been in possession thereof, 
and it is ordered that the said Master do deduct the same 
from what he shall certify to be due from the said Plain¬ 
tiffs 

vises should be enjoyed by tixe heir and the devisee, what is 
not transferred to the devisee must remain with the heir. 

A court of equity, which assumes jurisdiction to mitigate 
the rigor of legal conditions, and substitute for a formal a 
substantial performance, would act with little consistency 
in enforcing, by the technical doctrine of forfeiture, to the 
eventual disappointment of the testator’s intention, a con¬ 
dition, not expressed in the will, but supplied by the con¬ 
struction of the Court, for the single purpose of executing 
that presumed intention. 

In the instance of pecuniary claims, the question can 
scarcely arise, since, in a choice between two sums of money, 
no probable motive exists for electing the smaller; but sup¬ 
posing that case, as a gift to a stranger of the benefit of a 
settlement under which the heir of the testator was entitled 
to 1000/., and a bequest of 5000/. to the heir, and election 
by him to take under the settlement; by the deduction 
of 1000/. from the bequest, in satisfaction of the disap-' 
pointed legatee, and by payment to the heir of the remain¬ 
ing 4000/., together with the sum due under the settlement, 
the intention of the testator would be executed in substance, 
though not in form ; the heir would take 5000/. and the 
legatee 1000/.: by any other arrangement tliat intention, 
which must inevitably be violated in form, would be sub- 
vstantially defeated. 

The case of specific gifts may, indeed, involve some diffi¬ 
culty of appreciation, by the existence of local attachments, 
which admit neither accurate estimation nor adequate com¬ 
pensation ; but it is on the principle of appreciation that 
the Court interferes, to transfer to one party, that which is 
expressly, and at law effectually, given to another ; and the 

dif- 
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tiffs by way of sucli occupation-rent as aforesaid; and 
it is ordered that the Plaintiffs and the Defendant, Wil~ 
Ham Hayward, do pay unto the said Elizabeth Haward 
what the said Master shall so certify to be due to her 
in respect of such occupation-renU as aforesaid, after 
such deduction as aforesaid. — Reg. Lib. A. 1818. fol. 
1173 — 1175. 
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difficulty has been repeatedly encountered, (a) Should any 
case present impediments of this nature practically insur¬ 
mountable, the doctrine of compensation might become, in 
that instance, inapplicable, but would not for that reason 
cease to be the general rule of the Court. 

By the doctrine of compensation, and the process of se¬ 
questration for executing it, (though justly described as a 
strong operation,) the intention of the testator is, so far 
as circumstances admit, effected; by the doctrine of for¬ 
feiture that intention would be defeated. 


(A) 

LACY r. ANDERSON. (6) 

Whereas the said Plaintiffs exhibited their bill into this 
court, against the Defendants, for stay of their proceeding 
in a writ of dower, for that, as the Plaintiffs suppose, the said 
Margaret, one of the Defendants, had certain copyhold 
lands to her devised, in recompence of her dower, which 
’she, after the death of her former husband, of whose lands she 
seeks to be endowed, accepted, and entered into, and has 
enjoyed above the space of twenty years; for as much as this 
Court was this present day informed by Mr. of 

counsel on the Plaintiffs’ behalf, that the Defendants had de¬ 
murred to the said bill, for that the Plaintiffs confess her to be 
dowable by law ; and that the said copyhold lands, so to her 
the said Margaret devised, can be no bar of dower; and for 


(а) In Webster v. Mitford, Streatfield v. Sireatfield, Ardesaife v. 
JBennet, Pviteney v. Darlington ; and see Bor v. Bor, Greiton v. 
Haward. 

(б) Vide ante, p. 398. n 


that 



446 


CASES IN CHANCERY. 


ISIS. 


Gri’.tton 

V. 

Haward. 

hacy 

V. 

Anderson. 


t 

that also it seemed to this Court, that tlie said Margaret is 
not in conscience to have both her dower and the said copy¬ 
hold lands also, which slic had only in recompence of dower; 
it is therefore ordered, that if the said Defendants shall not, 
by Friday next, show unto this Court some sufficient cause 
to the contrary, then 6. subpoena is awarded against them, to 
make perfect and direct answer to the said Plaintiffs* bill of 
complaint. — Reg. Lib. A. 1581. fol. 381. 

14 June 1583. The Defendants were permitted to pro¬ 
ceed to judgment in the trial at law, with stay of execution, 
and a subpoena was awarded to the Plaintiffs, commanding 
them to show cause why the Defendants should not have 
execution. — Reg. Lib. A. 1582. fol. 569. 

The register of 1584 and 1585 has been searched, without 
discovering any further entry in tliis cause. 


(B) 

EDWARD ROSE, Plaintiff, EDWARD REYNOLDS, 
and ROSE, his Wife, Defendants.(a) 

For as much as this Court was this present day informed 
on the said Plaintiff’s behalf, by Mr. being of his 

counsel, that the said Defendants have now of late brought 
a writ of dower at the common law against the Plaintifl', 
whereby the said Rose seeks to be endowed of the lands and 
tenements of Edward Rose, her late husband, deceased, albeit 
she heretofore had a lease for certain years, yet enduring, 
assured unto her by her said late husband, in recompence of 
her dower, which she agreed to accept, and has also enjoyed 
accordingly from tlie death of her said late husband, being 
about twelve years since ; and albeit a decree was made in 
this case, the 6th day of February, in the ninth year of her 
majesty’s reign, that the said Defendants should not (in re¬ 
spect the same lease was proved to be assured as aforesaid) 
claim or challenge any dower, neither against one Palmer 
and others, who were Plaintiffs in the said decree, and had pur¬ 
chased certain of the lands whereof the Defendant sought to 
be endowed, neither of any of the lands or tenements whereof 
the said late husband of the said Defendant, Rose, was seised 

{a) Vide ante, p, .’>98. ii. 

during 
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during the coverture, it is therefore ordered, that a subpcena 
be awarded against the Defendants, returnable immediate, to 
show cause wherefore they should not be enjoined as well 
from any demand of dower against the Plaintiff (being heir 
to tlie said late husband of the said Rose) as they were 
against the said purchasers who wort Plaintiffs in the said 
decree ; if it be true that there was such an agreement, that 
the said lease should be accepted, and was assured in re- 
compence of the said 7?o,V6’as aforesaid. — Hog Lib. A. l.GSO. 
fol. 'i04. 

Injunction granted to stay the action at law, the Defend¬ 
ants not having appear to the 'iubpoenu. — Reg. Lib. A. 15H0. 
fol. 9.52. {a) 
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(C) 

STREATFIELD STllP^ATFIKLD. {b) 

“ His Lordship doth declare, that the will of the said tes¬ 
tator, Thomas Strenlfield, is well proved, and that the Plain- 
tifi‘, Thomas Strealfield, is entitled in equity, to an estate tail 
in possession, in the houses and lands mentioned in the set¬ 
tlement of the .^th of April, 1698 ; but in regard the said 
testator, the Plainti(l"s grandfather, has taken ujion himself 
to devise the said houses and lands by his will, and the said 
Plaintiff is an infant, and therefore cannot declare his con¬ 
sent to submit to the said will; His Lordship doth order that 
the said Plaintiff*, wdthin six months after he comes of age, 
do signify to this C’ourt whether he consents to waive hi.s 
equitable right to the said houses and lands, under the said 
articles of the 31st o? May, 1677, and the said settlement of 
the .5th day of April, 1698; and in case the said Plaintiff' 

(а) The interference of the Court in this instance was, perhaps, 
founded rather in express contract, than in the general doctrine of 
election. So, “ 27 Car. 2. in Gladstone v. Ripley, Lord Nottinghain 
held, first, that a jointure of a copyhold is no bar of dower at 
common law ; secondly, that an agreement precedent to marriage 
to accept it as such, makes it a bar in equity; and therefore he 
staid the suit at law.” Lord Nortlnngton, 2 Eden, 59, 60. 

(б) Vide ante, p. 4^6. n. 
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1818. shall signify such his consent, then the several estates devised 
v—by the said will, are to be held and enjoyed by the respective 
Ghetton devisees, according to the limitations in the said will; but in 
Haward. ®^i<^ Plaintiff, T. S. shall neglect or refuse to signify 

such his consent, within the time before mentioned, then it is 
Strealfidd ordered and decreed, that the possession of the houses and the 
Strecdfield. lands comprised in the said settlement of the 5th of A'pril 
1698, be then delivered to him, and that all proper parties, as 
Mr. S. one of the Masters, &c. shall direct, do join in convey¬ 
ing the same to him, and the heirs of the body of his father 
begotten on the body of his mother, and that he and they 
be quieted in the enjoyment thereof from thenceforth, until 
such conveyance shall be made; and in that case, it is or¬ 
dered that the said Master do see a sufficient part of the 
rents and profits of the other estates devised by the will 
of the said T. S.y the Plaintiff's grandfather, to the Defend¬ 
ants, Henry S., Thomas S., and William N., in trust for the 
Plaintiff T. jS. for his life, which have arisen or shall grow 
due during the life of the said Plaintiff T. S. (but M'ith- 
out prejudice to what shall be allow'cd for the said Plaintiff’s 
maintenance during his minority), be invested in the pur¬ 
chase of freehold houses or lands of inheritance in fee 
simple, and so much of them as shall be of equal value to 
such of the houses and lands devised to the Defendants, 
Margaret S. and Martha Polhill, in possession, as are com¬ 
prised in the said settlement of the 5th of April 1698, are to 
be conveyed to the said Defendants, M. S. and M. P. and 
their heirs, as tenants in common, and the residue thereof 
are to be conveyed to the like uses, and upon the like trust, 
as the lands devised to the Defendants, H. S., T. S., and 
JV. S.t are limited by the said will.” An account was ordered 
of the rents and profits received by the Defendant H. S., out 
of the lands devised to him and T. S. and W. S. with the 
usual directions; an allowance, to be settled by the Master, 
for the maintenance of the Plaintiff’ T. S., to be paid out of 
the rents of the estates devised to //. S., T. S., and fV. S., 
and the surplus to be invested in government or real secur¬ 
ities. “ And in case the said Plaintiff 7\ S. shall signify his 
consent as aforesaid within the time before mentioned, then 
it is ordered that the surplus of such rents and profits, over 
and above what shall be allowed for his maintenance, and 
the produce thereof be paid and delivered to him ; but in 

case 
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case the said Plaintiff shall neglect or refuse to consent, then 
the same are to be applied according to the directions before 
given ; and in case there shall be any residue, the same is 
likewise to be paid to him.” Reg. Lib. li. ITS.*?, fol. 205. 


(D) 

ELIZABETH WEBSTER, Widow, .lANE RICHARD¬ 
SON, Widow, and Others - - Plaintiffs. 

MARGARET MITFORD, and Others, - Dfffnoants. 

Upon the heai’ing, &c., the substance of the Plaintiffs’ bill 
appeared to be, that Michael Mitford, late brother of the 
Plaintiffs, E. JVebter and ,/. Richardson, and the Defendant, 
Margaret Mitjord's late husband, did, in February 1706, 
make his will in writing, and reciting, that upon his marriage 
with the Defendant, Margaret, he did make some articles or 
agreement for securing 1200^. which he had in portion with 
her, or leaving her some other consideration in lieu thereof, 
, therefore, in full performance of the said articles of agree¬ 
ment, he did devise unto the said Defendant, Margaret, his 
wife, the lease of his house at Clapham, and all his estate 
and interest in the said house, and»all his plate, rings, linen, 
bedding, and other household goods whatsoever, and also 
100/. per annum issuing out of the Exchequer, which he 
purchased for the said Defendant, Margaret's,, life, upon the 
act of parliament jfor tonnage, with the order and tally ; and 
devised unto his executors {George Mertins, Thomas Nis- 
bett and William Mitford, whom he also appointed trustees) 
the sum of 4000/., upon trust that his said executors should, 
with all convenient speed after his decease, purchase lands 
of inheritance in fee-simple of the yearly value of 200/., or 
thereabout, in some Northern county, within sixty miles of 
Nevocastle-upon’Tyne, where he was born, to be settled in 
such Di^hner as might best answer his will; and that the in¬ 
terest and proceeds of the said 4000/., until such purchase 
made, should be paid to such persons, and in such manner, 
as the rents and profits of the lands, when purchased, were 
devised and were made payable, and did devise one moiety 
of the rents and profits of the lands so to be purchased, unfo 
the Defendant, Margaret, his wife, for her life, subject, ne¬ 
vertheless, to the proviso in the will, and hereafter men-? 

' VoL. I. G g tioned, 
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tioncd, and the other moiety to the Plaintiffs, E. Webster 
and Richardson^ his two sisters for life, equally to be di¬ 
vided between them, and to be by them held and enjoyed 
severally as tenants in common, without benefit of survivor¬ 
ship, and from the determination of the said several estates, 
and as the same should severally drop by the deaths of the 
said parties, such part immediately to descend and come to 
the Plaintiffs, Mary Harrison and Winifred Webster, his 
two nieces, to be equally received and enjoyed between 
them; but in case the Plaintiff, Mary Harrison, should 
marry any person, who by his family should be a gentleman 
of the name of Mitjbrd or Midford, by birth, then all and 
singular the said premises so to be purchased as aforesaid, 
should, after the respective deaths of the defendant, Mar¬ 
garet, and of the Plaintiffs, Elizabeth and Jane, descend and 
come to and be enjoyed by the said Mary, and such husband, 
for and during their natural lives and the life of the longer 
liver of them, and from and after their decease, to the first 
son of the body of the said Mary by such husband, which 
first son he desired might be christened by the name of Mi¬ 
chael, and to the heirs male of the body of such first son, 
and, for default of such issue, to the second and every other 
son and sons of the body of the said Mary by such husband, 
and the heirs male of the body of such sons successively in 
tail male, provided that if the said Plaintiff, Mary, should 
not by her first marriage intermarry with one of the name 
and family aforesaid, or in case she should, and such hus¬ 
band should happen to die without such issue male as afore- 
said, then the said premises so to be purchased as aforesaid, 
should descend and come to the Plaintiff, Winifred, upon 
the same terms; and in case neither of his said nieces 
should, by their first marriage, intermarry with one of the 
name and family aforesaid, or if they should both happen to 
die witliout such issue male as aforesaid, then the said pre¬ 
mises so to be purchased, should descend and come to his 
cousin, the Plaintiff, Michael Mitford, for life, and to the 
first, second, and every other son and sons of the said Plain¬ 
tiff, Michael Mitford, and the heirs male of the body of such 
sons successively In tail male, and for want of such issue, to 
his own right heirs for ever; and the testator, by his said 
will, declared, that the said bequests, thereby given to his 
wife, should be in full recompence of what she might or 
could clJUMk by virtue of the said articles or agreement, or 
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otherwise howsoever; and that if she refused to accept the 
same, then all and every the devises and bequests aforesaid 
should become absolutely void as to his said wife, and in 
such case, he devised the moiety of the rents and profits of 
the premises to be purchased and dqjdsed as aforesaid, to his 
wife, to the Plaintiffs, E, Webster and J. Richardson, in 
such manner as the other moiety is devised to, them, and 
after their deaths to descend and go in such manner as the 
said other moiety is limited; and as to the otlier legacies 
devised to his wife (in case the same became void as afore¬ 
said) the same to go to the Plaintiffs, his tw'o sisters and two 
nieces equally among them, and gave to his said two sisters and 
the survivor of them the 25l. per annum which he purchased 
in their names and for their lives upon the act of parliament 
for tonnage, w'ith the tally and order for the same, and 50/. 
a-piece to buy them mourning, and to the Plaintift', Mary 
Harrison, 600/., and to the Plaintiff, Winifred Webster, 400/., 
to be paid at their respective ages of twenty-one years or mar¬ 
riage, which should first happen; and, if either of them should 
die before marriage, her legacy to go to the survivor; and if 
either of them should marry without the consent of her mo¬ 
ther, if living, to forfeit and lose one-half of her legacy, which 
was to go and be paid to her sister; and that the said several 
sums should be put out at interest, upon good security to be 
approved by the executors, until the same should become 
payable, and the interest thereof', in the mean time, to be 
applied for their maintenance ; and after several other lega¬ 
cies given to other persons in the bill named, he gave all the 
rest and residue of his real and personal estate, unto his said 
wife, two sisters, and two nieces, equally among them, share 
and share alike, and to the minister and churchwardens of 
the parish where he should die, 50/., to be laid out in such 
manner and for such uses as in the will is particularly di¬ 
rected; and in August 1707, the said Michael Mitford died 
without issue; the Defendants, Merlins and Nisbett two of 
the executors, proved his will, and took upon them the 
execution thereof; that in September the said tes¬ 

tator paid into the Exchequer, as a contribution, the 
sum of 208/. Qs. Sd., upon an act of parliament then 
lately passed, for granting several rates and duties for 
tonnage of ships and vessels, for which said sum of 
208/. 6jr. Sd. the said testator had a tally and order out of 
the Exchequer, to entitle him to receive the annual sum of 
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25/. during the'lives of the Plaintiffs, E. Webster and J. Ri¬ 
chardson^ his two sisters, and the life of the longer liver of 
them, who were nominees for him in the said order ; and the 
said testator, designing the benefit of the said annuity for 
them after his decease, jiid, by deed poll, under his hand and 
seal, dated the 30th of May 1695, declare and agree, that 
the said annuity should be to the use and benefit of himself 
for life, and after his decease, to the use and benefit of his 
mother, Mary Mitford, and the Plaintiff, E. Webster, equally, 
and after the death of his said mother, then to the use and 
benefit of his said two sisters, E. Webster and J. Richardson, 
equally between them; that the said Mary Milord, the 
mother, died in the life-time of the testator, and the said 
testator being also dead, the Plaintiffs, E. Webster and J. 
Richardson, are advised that they are entitled to the said 
25/. annuity in their own right, by virtue of the said deed- 
poll ; that the Defendants, the executors, having possessed 
themselves of the said testator’s personal estate, and of the 
said tally and order, the Plaintiffs expected that they would 
have applied the same according to the testator’s will; but 
the Defendants, by contrivance together, pretend that the 
said will cannot be performed, in regard by an agreement 
made by the testator on his marriage with the Defendant, 
Margaret, he did agree to leave her one full moiety of his 
estate, and that the said will cannot bind the said Defendant, 
Margaret, or exclude her from the benefit of the said mar¬ 
riage agreement, whereas if any such agreement was made, 
the same was voluntary, and subsequent to the testator’s 
marriage, and unfairly obtained; and, therefore, that the De¬ 
fendants, the executors, may deliver to the Plaintiffs, E» 
Webster and J» Richardson, the aforesaid tally and order, 
and to have a discovery, and an account of the said testator’s 
personal estate, and that the same may be applied according 
to the directions of the said will, and to be relieved in the 
premises, is the scope of the Plaintiff’s bill. Whereunto it 
was insisted, by the Defendant’s counsel, that the Defendant, 
Margaret Mitford, by her answer says, she believes that the 
said Michael Mitford, her late husband, was, at the time of 
his death, possessed of a plentiful personal estate, and that 
before his death, he made his will in writing, to the effect 
in the bill set forth, but insists that the said will ought not 
in anywise to affect this Defendant, for that before her inter¬ 
marriage 
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marriage M'ith the said testator, viz. in or about the 6th of 
December 1686, the testator did enter into an agreement by 
deed-poll, whereby, in consideration of the intended mar¬ 
riage with this Defendant, and of her marriage portion, he 
did covenant and agree with this Defendant, and with P. IV, 
and J. O.i that he the said Michael Mitford should and 
would, in and by his last will and testament, or by good 
and sufficient assurances and conveyances in the law, or 
otherwise, before his death, (if this Defendant should him 
survive), give, grant, convey, assure, and leave, for the 
vise of the Defendant, the one full and clear moiety or 
half part, of all his estate, in lands, houses, hereditaments, 
goods, chattels, money, and estate whatsoever, as he the said 
Michael Mitford^ or any other person or persons whatsoever, 
for him or to his use, should stand or be seised or possessed by 
any ways or means whatsoever, and that in such ample and 
beneficial manner, as that this Defendant, her heirs, execu¬ 
tors, administrators, or assigns, at all times after the death 
of the said Michael Mitford, should and might quietly hold 
and enjoy and dispose of the same as her and their own 
proper estate, without any let or molestation whatsoever; 
and saith, that the said deed-poll, or marriage agreement, was 
precedent to the said marriage, and in consideration of a 
marriage portion, and to the intent, as is expressed, in and 
by the said marriage settlement; and therefore she hopes 
she shall not be coinjielled to accept the provision rnatle her 
by the will, or be excluded from the benefit of the said mar¬ 
riage agreement; and saith, that she is willing to come to a 
fair account with the Plaintifis, touching her late husband’s 
personal estate, and is willing that the same shall be applied 
according to his will; deducting first a moiety, according 
to the said marriage agreement; and that the said will 
should be performed as to the other moiety as far as may be, 
and the Plaintiffs have the benefit thereof. And the Defend¬ 
ants, Mertins and Nishett, by their answer ilo say, that they 
believe that the said Michael Mitford did make his will as in 
the bill is set forth, and appoint these Defendante, and the 
Defendant, William Mitford, executors thereof, and that the 
said Defendant, William Milford, the other executor, being 
at the time of the testator’s death in the North of England, 
at a great distance from London, these Defendants did 
therefore prove the said will without him, and did possess 
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themselves of such part of the testator’s personal estate as 
they could come by, and they have defrayed the charges of 
the testator’s funeral, and paid several debts owing by the 
said testator; and say, that in a schedule annexed to their 
answer, they have set forth a true account of the goods, 
chattels, and personal estate of the said testator, which has 
any way come to their hands, as also an account of what 
debts they have paid, and What debts are still owing by the 
testator, and likewise an account of the funeral charges ; 
and that among the debts owing they have inserted a bond 
entered into by the testator to her majesty, of 2(X)0Z. pe¬ 
nalty, conditioned for Mr. C. 6'., faithfully demeaning him¬ 
self in his employment of commissioner of prizes at Leghorn; 
and these Defendants do insist to retain so much of the 
testator’s assets in their hands, as shall be sufficent to an¬ 
swer that demand, in case the crown shall have occasion to 
resort to them for the same, or otherwise, that these De¬ 
fendants may be effectually indemnified against the said de¬ 
mand, as also against another bond of 300/. penalty to 
M. C., and say that they were willing to have performed 
the said will, as far as was in their power; but the Defend¬ 
ant, Margaret Mitford, has produced and does insist on her 
marriage agreement in her answer before set forth, where¬ 
by she claims a moiety of the said testator’s estate, where¬ 
fore these Defendants crave the direction and judgment of 
this Court touching the construction of the said will, and 
the application of the said testator’s personal estate; and 
these Defendants believe, that tlie said testator did pay into 
the Exchequer, as a contribution, 208/. 6s. 8^., upon security 
of the act of parliament in the bill mentioned, and that he 
had an order and tally for receiving 25/. per annum during 
the lives of the Plaintiffs, E. Webster and J. Richardson, as 
nominees for the testator, which said tally and order are in 
these Defendants’ custody, .and that the said testator did 
execute such deed-poll, concerning the said annuity as in 
the bill is set forth, and that therefore these Defendants 
submit to the judgment of this Court, whether the Plaintiffs, 
E. Webster and J. Richardson, are become entitled in their 
own right to the said annuity, or whether the same is to be 
esteemed part of the said testator's estate. And the Defend¬ 
ant, William Mitford, by his answ'er says, that being named 
•ne of the executors of the said Mickatl Miforcts, will, he 

hai! 
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has proved the said will, and intends to act as an executor 
so far as to see the said will performed, according to the 
directions and true meaning thereof, and pursuant to the 
trust reposed in him, for the beneht of all parties con¬ 
cerned therein, but says that he has not hitherto, at any 
time possessed himself of any part* of the said testator’s 
personal estate, or of any of the rents or profits of the 
real estate, or any way intermeddled therewith,* otherwise 
than by proving the will as aforesaid, and that he is ready 
to do as this Court shall direct, being indemnified by the 
decree of this Court. Whereupon, and upon reading the 
will of the said testator, Michael Mitford, the agreement or 
deed-poll made by the said testator before his marriage with 
the Defendant, Margaret Mitfordf dated the 6th o£December 
1686, and the deed executed by the said testator concerning 
the annuity of 25/- per annum issuing out of the Exchequer, 
as also the proofs taken in this cause, and hearing what was 
alleged by the counsel for all the said parties, this Court de¬ 
clared, that inasmuch as the Defendant, Margaret Mitford^ 
has renounced all benefit by the testator’s will, and does 
insist upon the agreement or articles made by the said tes¬ 
tator, before and in consideration of his marriage with her, 
the said Defendant, Margaret Mitford, ought to have one 
full moiety of the said testator’s estate, after his debts and 
funeral charges, and the 50l. to the parish of Clapham 
hereafter mentioned, paid according to the said agreement, 
and doth therefore order and decree, that it be referred to 
Samuel Kerk, esq., to take an account of the estate whereof 
the said testator, Michael Mitjbrd, died seised or possessed, 
and that the Defendants, the executors do severally account 
before the said Master for what thereof has in any way 
come to their respective hands or possession, or to the 
hands or possession of any other person or persons, to or 
for their or either of their use, or in trust for them, to 
their knowledge, by their procurement or with their privity; 
in the taking of which account, the said Master is to make 
to the said executors all just allowances; and the said De¬ 
fendants the executors, and also the Defendant, Margaret 
Mitjbrd, the widow, are to be examined upon interroga¬ 
tories before the said Master, for the better discovery 
thereof, and of other the personal estate of the said tes¬ 
tator ; in the taking of which account, the said Master is 
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to make unto the said other Defendant all just allowances; 
and the said Defendant, William Mitford^ one of the said 
executors, is to have notice from time to time, to the end 
that he may attend the Master upon the said account, 
if he shall think fit, and this Court now declared that the 
two annuities of 100^. &nd 25/. per annum, issuing out of the 
exchequer, are to be looked upon and taken as part of the 
said testator’s personal estate, and are to be brought into the 
account thereof; and the said Master is to examine and cer¬ 
tify what the said testator’s debts and funeral charges, with 
the legacy to Clapham parish, do amount unto, and to make 
a deduction thereof, and what the said testator’s whole 
estate (after a deduction of the said debts, and legacies, and 
funeral charges) shall amount unto, it is ordered and de¬ 
creed, that the Defendant, Margaret Mitford, shall receive 
and enjoy one full moiety thereof according to the said 
marriage agreement; and in case the said Defendant, Mar¬ 
garet Mitford, should desire to have any part of the said per¬ 
sonal estate, which was specifically devised to her by the 
will, she is to have the same at the appraised value in part 
of her said moiety ; and as to the other moiety, it is ordered 
and decreed, that 4000/. thereof, or so much as the other 
moiety shall amount to of such 1000/., be laid out by the De¬ 
fendants, the executors, and trustees in the purchase of 
lands, to be settled according to the uses and limitations in 
the will in all respects, which purchase is to be approved of 
by the said Master; and the said executors are hereby in¬ 
demnified in the tnaking thereof, exce})t as to that puit of 
the said 4000/. to be laid out by the said will, Avhich by the 
said will was to be enjoyed by the Defendant, Maroarct Mit- 
ford, for her life ; and in case tlie moiety of the said testa¬ 
tor’s estate (which the said testator had power to dispose of 
by will) shall not be sufficient to answer and make good the 
said 4000/., then the several legatees in the will, whose lega¬ 
cies are above 10/., arc to dcfalke in proportion out of their 
respective legacies to make up the said 4000/., but there is 
to be no defalcation out of an\ legacy of the value of 10/. 
or under already paid, or hereafter to he j)aid ; and as t(> 
such part of the profits and benefit of the said 4000/. which 
by the said will was intended for the Defendant, Margaret 
Mitford, during her life, it is ordered and decreed, that the 
ajene do go and be applied during the said Defendmit, Mar¬ 
garet s 
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garet's life, towards making good to the several legatees 
what shall be so defalked out of their legacies for the making 
up the said 4000/.; and as to the 2000/. bond entered into 
by the testator to the crown upon the account and as security 
for C. C. in the pleadings named, it is ordered and decreed, 
that the Defendant, Margaret Mitforll, do give security to be 
approved by the said Master to indemnify the defendants, 
the executors, as to one moiety of the said bond or demand; 
and that the Plaintiffs, E. Webster^ J, Richardson^ Martj 
Harrison, and Winifred Webster do give security also to be 
approved of by the said Master, to indemnify the said De¬ 
fendants, the executors, as to the other moiety thereof; 
the said securities are to be also against any dormant debts 
of the said testator; and it is hereby referred to the said 
Master to approve and take the security so to be given for 
the said parties; and as to the 50/. legacy given by the will 
to the parish where the testator died, it is ordered and de¬ 
creed, that the same be paid out of the said testator’s per¬ 
sonal estate unto the minister and churchwardens of the 
parish of Clapham, to be by them laid out in the purchase of 
lands for the uses and purposes directed by the said will; 
and it is further ordered, that the Master do tax all parties 
their costs of this suit which are to be paid to them respec¬ 
tively out of the estate in question, as also the costs of the 
said account; and for what the executors shall act or do 
in pursuance of this decree they are hercbj' indemnified. 
22d Jtate 1708. Keg. Lib. B. 1707. fo\.352. 
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DIXON SMITH. March\9. 

T^IIE Defendant, Smith, occupied a farm at Mol- Under a se- 

beach in Lincotnshhr, us tenant to Sir Joseph qucstration, 

the landlord 

Bajiks ; and one year’s rent, amounting to 55/., became is entitled to 
due at Jjadp-day 1816. A sequestration having been yjp 
issued at the suit of the Plaintiff, the sequestrators, on 
the 10th of July 1816*, entered on the farm at Holbcach, 
and took possession of the farming stock and other 
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effects of Smith, On the same day, and a few hours after 
the sequestration was so executed on the Defendant’s 
effects, the agent of Sir Joseph Banks caused a distress 
to be made on the farm, for the arrears of rent, (amount¬ 
ing, after a deductioa'of 51. IO 5 . for the landlord’s pro¬ 
perty-tax, to 49/. 10s.) and a notice in writing, addressed 
to Smith (who was then a prisoner in the fleet) to be 
affixed on one of the gates of the farm, signifying that 
such distress had been made; and also delivered to the 
solicitors for the Plaintiff* a notice of the rent due. The 
sequestrators refusing to pay the rent, proceeded to 
sell the crops and other effects, and the agistment of all 
the pasture of the farm until Lady-day 1817; and paid 
into court the money arising from the sale. 

A motion was now made in behalf of Sir Joseph 
Banks, that out of the money so produced and standing 
in the name of the Accountant-general, the sum of 
104/. 10.9. might be paid to him, for two years’ rent, 
due at Lady-day 1817, or that he might be at liberty to 
come in before the Master to be examined pro interessc 
suo, in the sequestered money and premises. 

Mr. Heald in support of the motion. 

Before the removal of the goods under a seques¬ 
tration, the landlord by the equity of the statute of 
Anne (a), is intitled to be paid all arrears, not exceed¬ 
ing one year’s rent. His legal remedy by distress he 
cannot enforce against sequestrators, more than against 
a receiver. 

Mr. Weiherel, for the Plaintiff, and Mr. Otaen, for 
the Defendant, against the motion. 



[a) 8 Ann, e. 14. 


It 
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It has never yet been decided that, under a seques¬ 
tration, the landlord is intitled to a year’s rent in 
priority; in other words, that a sequestration is an exe¬ 
cution within the statute. On any question of right in 
property sequestered, the only safe 'gourse is an examin¬ 
ation of the party before the Master, pro interesse suo. 

The Lord Chancellor, 
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In a clear case, the Court will not send parties into 
the Master’s office, merely that they may return with 
their rights as plain as when they went. The facts are 
not disputed; and a question of law is more fitly dis¬ 
cussed here than before the Master. The order must 
be made. 

“ His Lordship doth order that it be referred to Mr. 
CoXf one, &c., to tax the said Sir Joseph Banks the costs 
of this application; and it is ordered, that out of the 
sum of 1000/. cash, remaining in the bank on the credit 
of this cause, such costs, when taken, be paid to Mr. 
D. M., his solicitor, and thereout also it is ordered, 
that the sum of 104/, 105. be paid to the Right Honor¬ 
able Sir Joseph Banks, Bart., for two years’ rent of the 
farm and lands in the pleadings mentioned, due at 
JLady-day 1817; and for the purpose aforesaid, the 
said Accountant-general is to draw on the Bank, &c.” 
Reg. Lib. A. 1817. fol. 936. 
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1818. 


AprU 16, 25. 


JACKSON V. SEDGWICK. 


in''iu?!dra”of articles of partnership, dated the 29th of May 

partnership 1809, between JUichard Cookes (since deceased) 

settrcment^cTf I^d Jackson, and John Milthorpe Maude, after 

accounts, and reciting that Cookes and Jackson had, for several years, 

to tlie'^reprc- carried on the trade of ship-agents, ship-brokers, and 

sentatives of a insurance-brokers, as partners, and that it had been 
deceased part- i i . 

ner, of an al- agreed that their partnership should be dissolved, and 

lieTi^^of profits Cookes, Jackson, and Maude, should enter into 

since the last partnership, in that business for the term of seven 

?ount,Vrrpor- computed from the 1st Jidp then last, 

tionedtothe and that their capital should be 10,000/., 6,000/. to 

Sc of pri”* brought in by Cookes, and 2000/. by each of the 

fitSjduringtwo other parties; and further recitinff, that the shares of 

years prcced- • i • t ° 

ing, are waived certain ships, the property of Cookes axid Jackson had 

cmiisshm been valued at different sums, amounting to 1,140/. 

through seve- which was to be considered as so much capital brought 

settfe ann\?al trade by them, in part of their proportions, and 

accounts, and to bear interest from the 1st oi July then last; the parties 

fn biisuness^to covenanted, that they would be co-partners in the busi- 

which the sti- ness of ship-affcnts, ship-brokers, and insurance-brokers, 
pulations can- , • i, , • • ., , 

not be applied and in all things incident thereto, and in all such other 

dce^'”aml”an” as they should agree upon, for the term of 

injunction was seven years, to be computed from the J st of July then 

str^n^thc^r^^' capital of the partnership should consist 

presentatives of 10,000/., which should remain therein during its con- 

partner^frorn tinuance, unless Cookes should happen to die before its 

proceeding on expiration, in which case 4,000/. were to be repaid to 
a bond given 
by the surviv¬ 
ing partners, 

for repa)’nient of his share according to the articles, before the settlement of ac¬ 
counts of transactions pending at ms decease, on which a loss was subsequently 
sustained. 
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his executors or administrators, in the manner therein¬ 
after provided; and that, as Cookes had brought in and 
would continue in the co-partnership, during the conti¬ 
nuance thereof, or so long as he should be living, 4,000/., 
being part of the 6,000/. above mentioned, over and 
above the proportions which Jackson and Maude had 
brought in, the joint stock, profits, and effects, should 
be liable to the re-payment thereof; and in case the 
same should be deficient, the other parties should make 
good a proportion thereof out of their private property. 
The articles then provided, that all losses which should 
arise by reason of bad debts, fire, or other accidents 
in carrying on the trade, and all expenses of the co¬ 
partnership, should be defrayed as follows; 50/. annually 
by Cookes, out of his separate estate, and the residue 
out of the profits of the trade, or by the parties, in the 
proportions of three-eighths by Cookes, three-eighths 
by Jackson, and two-eighths by Maude. 

The articles further provided that the parties should, 
on the 31st December, in each year, or as soon after 
as possible, make up and pass an account in writing of all 
their dealings and transactions, and make a settlement 
or balance thereof, so that the true state of the same 
might appear, and of the profits of the trade, and how 
much was coming to each of the partners; (the amount 
of each partner’s share of the profits to be carried to his 
separate account in the partnership books, and there to 
be at his disposal, and to be drawn out of the trade 
when he pleased, each partner being intitled to recover 
interest upon the amount of his capital in the business, 
before any division of the profits); that the same should 
be written in three several books, each of which should 
be subscribed by all the parties; and that such accounts, 
so passed and subscribed, should not be opened or called 
in question, but should be binding on all parties, their 

executors 


1818. 

Jackson 

V. 

Sedgwick. 
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1818. 

' *■ v' ■ ' 
Jackson 


V. 

SsOOWICK. 


executors and administrators, unless some special error, 
to the amount of 30/. or upwards, should appear plainly 
to have escaped their notice, and should be discovered 
within three years from the making up such accounts; 
and in case either 6f the parties should refuse to attend 
to take such accounts, and sign the same, for the space 
of ten days after being required, it should be lawful for 
the other or others of them to proceed to take such 
account, and to sign the same, and to call to his or 
their assistance such other ship-agent, or ship-broker, 
or policy or insurance-broker, as he or they might 
choose; and such accounts, if taken and signed by the 
other party or parties, within thirty days next after 
the expiration of such ten days, should be final and 
binding, and not be opened or unravelled by the part¬ 
ner or partners making default, but be considered con¬ 
clusive against him or them, provided a copy of such 
account be delivered to, or left with him or them within 
thirty days, accompanied with an affidavit, that to the 
best of the knowledge and belief of the party or parties 
so signing such accounts, they were just and true ac¬ 
counts between the parties. 


The articles next provided, that no benefit of survivor¬ 
ship should be taken by any of the parties in case of 
death; and that if Cookes or Jackson should die during 
the continuance of the partnership, their executors and 
administrators should be entitled to an allowance from 
the survivors, or from Maude alone in case of both their 
deaths, during the remainder of the partnership term of 
seven years, of the annual sum of 400/.; such allowance 
being secured in manner therein directed, with respect 
to the share of the partners or partner dying during the 
partnership of the joint stock or profits; and Maudcy his 
executors or administrators were intitled in a like event, 
to an annual sum of 300/. The articles proceeded to 

provide, 
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provide, that in case any of the parties should die with 
in the partnership term, his executors or administrators 
should be entitled to receive from the survivors an al¬ 
lowance in lieu of all profits, from the day of the then 
last actual rest, to the day of such Secease, in proportion 
to the amount of the profits which the party dying 
should have received, or been intitled to receive, out of 
the profits of the trade from the commencement of the 
partnership to the then last rest, in case two full years 
should not have elapsed from the commencement of the 
co-partnership; but in case two years should have 
elapsed prior to such last rest, then in proportion to the 
profits accruing in respect of such two years immediately 
preceding such last rest; and that such allowance should 
be paid within six months to the respective executors or 
administrators of Cookes and Jackson, or such of them as 
should die within the term aforesaid, and should also be 
secured in the manner therein directed, with respect to 
the share of a partner dying during the co-partnership 
in the joint effects. 

After a provision for diminishing the annual allow¬ 
ance to the representatives of a deceased partner, in 
proportion to the deficiency of his capital, the articles 
declared, that upon the death of any of the parties dur- 
,mg the partnership, his share in the joint stock, profits, 
and effects, up to the Slst December immediately pre¬ 
ceding his decease, or the value thereof, should be paid 
or secured to his executors or administrators in manner 
following: viz., as to 2000/., part thereol^ one-third 
part, with interest at 5 "per cent, per annum, (to be com¬ 
puted from the expiration of the co-partnership term 
seven years,) at the end of six months, one other third 
part with interest, at the end of twelve months, and 
the remaining third part, with interest, at the end 
of eighteen months, ensuing the expiration of the 

co- 
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1818. co-partnei'ship term ; and the surviving party or pa-rties 
should be intitled to retain the same in the business until 

Jackson . . ... . , 

t,. such respective times, upon giving the security there- 

Sedgwick. inafter mentioned ; and as to all such sums of money, 
estate, and effects, an should belong to such deceased 
partner, above the said 2000/., and particularly as to 
40007. which Cookes had brought in more than Jackson 
and Maude, the same respectively should be paid to the 
executors or administrators of such deceased partner or 
partners in manner following: viz. one-third part 
thereof, with interest, from the day of his death, at the 
expiration of six months; one-third with interest at the 
expiration of twelve months; and the remaining one- 
third with interest, at the expiration of eighteen months, 
from his decease; and the same should be secured to be 
paid in the same manner as the 20001. and interest, and 
the annual allowance. 

It was finally provided, that on the decease of any 
of the partners during the partnership, the last rest or 
balance of account signed by the deceased partner, and 
the survivor or survivors, should be referred to, and 
what should then appear to have been the amount of 
the capital of such deceased partner at such last rest, 
should be considered as his capital, and should not, 
under any pretence whatever, be disputed, or called, 
in question; and that in case any of the partners 
should die during the partnership, and upon or after 
such decease, his representatives should become in- 
titled under the previous provisions, to the payment 
of his share of the capital stock and profits, and to 
the payment of such annual allowance as aforesaid, 
then for securing the payment of so much money as 
the full value or share of such deceased partner would 
amount to, in such capital, stock, and profits, at the time 
therein mentioned for payment thereof, with interest, 

16* and 



CASeSlk' im CIIAl^CEKy. 

{Uid also fee of the annitai sum the^d * 

agreed to be »,lIoW!wWoie ^executors or admlnistratqrs 
of the p$rty aq dying} the surviving partner or partners 
should} within one month after his decease, with one 
other sufficient surety, become boiy^d to his executors 
or administrators, in one or more bonds witli double 


V. 

SjummcK. 


penalty, conditioned for payment, to such exeentors or 
administrators, of such monre-, or interest and allow¬ 
ances St the time therein mentioned i and should also 
become bound to such executors or administrators in 


one or more bonds of sufficient penalt)^ for indemnifying 
them from all debts and duties which, at the time of 


such decease, were jointly owing by ihe partners, on ac¬ 
count of the partnership, and from all actions, suits, and 
expenses for or about the same, which debts and duties 
the surviving partners agrcetl to pay and satisfy in con¬ 
venient time, and that the executors or administrators 


of the party so dying, upon the sealing and delivery of 
such bond, should release to the surviving partner or 
partners all light and interest in all the estate and effects 
(other than such debts as were next thereinafter men¬ 
tioned) and profits of the partnciship which, at hia death, 
were due and liclongcd to the parties on account of the 
said business; and that in case any of the parties sliould 
die during the partnership, all such liad and desperate 
debts owing to or on account of the business, as should not 
* have been acHiounted a good estate, and as sndh included 
in the yearly account or accounts to be made up and 
stated as aforesaid, (if any such account should have 
been stated) should, with all convenient speed, be divided 
between the surviving partners, aud the executors or 
administrators of the deceased, in proportiem to their 
respedive shares in the profits of' the business, and 
thereupon the surviving partners, and the oxet^utors and 
administrators of the deceased, should give to each other 
and his and th^r executors and administrators, full 


Von. I. H h 


power 
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1818. power to sue for and recover tbek r^pe^tlve shares of 
» r suqli bad debts. 

jAOtBON , ‘ 

‘ ’ ..V 

$EDGwicK. The partnersliip commenced on the Ist of 1808, 
and continued till tl^e death of Cookes on the 10th. of 
January 1815. At that time the books of the .partner¬ 
ship w ere, in arrear; no accounts had ever been signed 
by the partners, or considered aa closed l sketches, or 
drafts of the geneial dealings <?f the partnership* and of 
the profit or loss, had been made fw the years from 1808 
to 1812, hut not until after the expiration pf twelve or 
eighteen months beyond the close of the year tp which 
they respectively refer; but no account, or sketch, or 
draft of an account, had been made for the year;s 18IS 
and 1814. 

Previously to the 81st of Decenn^' 1814, the part¬ 
ners had engaged in various adventures by shipment of 
goods and otherwise, which, at the death of Coolce&f 
were depending, and the result of profit or loss unascer¬ 
tained. In some instances a loss was then probable, 
and had since occurred. 

On the 27th pf tTui^;1815, Jacksofi and illaucfe, to¬ 
gether with. iS. M,, as their surety, executed to the exp. 
caUfrii di Cot^eSj a bond in the p^alty of 10,0001., re? 

and Mattde had paid to the executors 
the prpphpdcm.of fhe annual sum of 400/. in the articles 
he paid in case of the death pf QooJces, and 
also 8d. teing one-^rd of 400Q/« 

idth:lht^€^ fzpm his deaths purwant .to the articli^ii 
l^t.th^^ho other payment had made to theiii; 

that the.|>ai1ui^i^ip term of seven years expired on- the 
Ist Riibi tmd tb^ the accounts of^the 

jiership were not made uj? ipd passed t^n ox *he 
8 Ist peemkeTt in each year, as j^reed„li)y ^ altUdes., 

so 
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so that the trtie state^df the same, and of the profits of 
the trade, and • 'how ihadi was coming to the repre-. 
sKitatiyes of did not, at the time, appear; but 

thht'* it haid been agreed that^ in pursuance of the 
anficld) of ^partnership, Jack^i and Maudes mth 
their security, should execute the bond; 
with coniditidtt to be void, if J&chon and Maude 
should pay to the executors the several sums Of money 
at the several times thereinafter mentioned; viz* 666/. 
13k. 4d.i being one-third of the 2000L, with interest at 
5 jper cent, per annum to be computed from the 1st Ji% 
then iiistant, on the 1st of January 1816; 666/. ISs. Ad. 
with like interest, on the.Ist July 1816; and 666/. 
135 .Ad, with like interest, on the Ist'of Jawwary 
133S/. 65. 8d., anothCT third part of the sum of 4000/., 
with interest at the same rate, from the 10th of January 
then last, ohthelOthof 1816; and the iurdier 

sum of 1333/. 6 s. 8 «/. with like interest, on the 10th July 
1816; and also if Jackson and Maude should pdy to die 
esmoutors at the times and in the manner stipulated in the 
articles, and With interest as therein mentioned, all such 
sums of money as should belong to and be the share of 
Cookes, above the sums of 2000/. and 4000/., in the joint 
stodc and effects, and the profits of the trade or other- 
wise howsoever, by virtue of. the stiptdations in die idvr 
ticles, arid not exceeding, together witK the5«hn of 
1333/. 65 . 8 d. before mentioned, theeuat ^ 
which last-mentioned sum the bond was ^ 

purpose of ascertaining the stamp - duty 
In case upon settling the accounts of 
it. should be found that the representati^ Ojf (W# 
were not intitled to receive so much money as die wl^e 
of ^ mms of 2000/. and 4000/., a propnrti^afde 
abahgfflent should be made from the last of.the pay<r 
m^ts therdh coniS^ron^ to be made. 



V. 

Ssuewjck. 


Hh 9 


The 
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SSMWXCK 


The surviving partners paid to t}*^ execntofti of 
Cookes, on account of this bond, sums amounting to 
about 3400/., and the executors having since commanpesi 
an action on the bond, the bill was filed by the survive* 
ing partners and th^ir co-obligor in the bond, 
that the balance of profit and loss on the co-parUtenddp 
concern, tup to the 31st of December 1814, ou^t to bjl 
ascertained by consulting the result of all engagements 
in which the firm was then embarked, and for which it 
was responsible; that the losses sustained in consequence 
of such engagements should be brought into the account 
between them and the executors; and that after the just 
deduction, in respect of such losses, Cookes’ share in 
the business did not exceed 30001 , being less than the 
sum already paid by the Plaintiffs on account of the 
bond. 


The bill, charging that unless the accounts were taken 
the Plaintiffs could not prove at the trial that the bond 
had been satisfied, prayed, an account of the partner¬ 
ship transactions; that the share of Cookes, at his death, 
might be ascertained; an account of all sums paid by 
the Plaintiffs in respect of his share; that the Defend¬ 
ants might repay what should appear to have been over- 
ptud to them, and might deliver the bond, upon being 
Pmd Wlmt, if any thing, remained due; and, in the 
mMlMfi tim^ W retrained from proceeding at law. 

t 

Itlle by their answer, submitted that ac- 

coldlog^to the.^Oe construction of the-articles, ihe ac- 
eoi&i^ loir dbe co-partnership transactions should be 
settled or down to the 31st December 1814, as the 
transactions stood on that day, and that such account^ 
when so adjiisted, should be conclusive on all parties, 
unless an accidental error to the amount of 30/. and up- 

6 ward!). 
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wards should be discovered therein, and that no subse* 
quent transactions, whether of profit or loss, or any 
subsequent losses or profits of the then depending ad¬ 
ventures, should be brought into the account either to 
the debet or credit of Cookes, or\of any partner who 
dl^ before the expiration of the term; and that they 
ought not to be charged with any part of the loss occa- 
Motied by the bankruptcy of persons indebted to the 
partnership at the death of Cookes, and then believed 
to be solvent. 


1818. 

Ja-ckson 


V. 

Sedowick. 


On this day the Plaintiffs moved for an injunction to Apttl i«. 
restrain the Defendants from pioceeding in the action 
on the bond. 

Mr. Hart, Mr. iBell, and Mi. CoUtmon in support of 
the motion. 


Sir Stimiiel Romilly, and Mr. Roupd, against the 
motion. 


The Loan Chancellor. 

I’he articles of partnership seem to refer only to the 
trade of ship-agents and brokers; and it is difficult to 
apply them to trade of another description. The ques¬ 
tion will be whether the proceeding de anna ip" atO^tm 
'without settling the accounts, and the eUgagipig in tjtfUHr 
ness not contemplated by the articles, are not ^idenoe 
of the intention of the parties to waive tl^ ugreen^t ? 
Partnership accounts may be taken in V|i^OU|i Wjay%j tthe 
distinction is, that in the absence of a speci^'agreeinent, 
the accounts must be taken in the usual way j but where Partnership 
a special agreement has been made, it must be abided 
by, provided that the parties have acted oft it; if not, ^ 

I always understood that the articles are read in this accounu,, on 

Hh 3 court which the 

parties have 
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Jackson 
ScDowit k. 


were CK- 
piinged. 


1818 . couiL as not containing the clauses on whidi the parties 
have not acted. There would be no djffioalty in apply¬ 
ing the articles to the particular business with reference ’ 
to which they were Irnmed, but if the parties engaged 
not acted, read in business in which yltoiv application would work injns- 
those claused ^ importation or exportation, where the returns 

could not* be ascertained at the period limited, then» I 
say, that these articles, though they contain a general 
reference to other business, arc not such as would have 
been prepared with relation to tlfat speclhc business; 
and that engaging in that business affords a reason for 
not performing the stipulations. Considering the diffi¬ 
culty of now making up the account, after an interval 
of four or five years. I cannot, at present, think the ex¬ 
ecutors of the deceased partner entitlctl to insist on the 
articles. I will lead them; but unlcs', I intimate a 
change of o)jinion, the motion must be granted. 


Apt d 25. On this day the Lord Chancellor declared, that after 

reading the articles of partnership, and the bond, he re¬ 
tained the opinion which he formerly expressed, and 
granted the injunction. 


The order restrained the Defendants from all forthei' 
procciedings in the aetion against the plaintijB^, until 
tkfi bearltig di this cause, and the farther order of this 
Court.'* Heg. Lib. A. 1817, fol. 1387. 
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1818. 


WILSON GREENWOOD. 


Aprd 16. IS. 
Jvlif 17. 


JOHN Greetmoodf Jonas Whitaker^ and William Artiolehof 
NUki having agreed to become partners in the , 

biieuies6 of cotton spinners^ by indenture dated the vided, on 
iiOth of Octohet' 1812, covenanted that the partnership llt^SlrnScef 
should continue for four years from the 30th of June 
preceding (determinable by death, misconduct, or no- tbe^SSig 
tice); but if not dissolved by the death of any of the part- 
ners, or for such misconduct as therein after-mentioned, the option of 
or if none of the partners should give twelve month's’ ^hwl^at'a va- 
notice in writing, of his intention to terinimite it at the luution, pay- 
expiration of that period, the partnership should not f^^ahncntTm 
then cease, but should continue until one ol’ the partners course of 
should give twelve months previous notice in wnUng, and that on 

of his intention to dissolve it; and thereupon, at the b**”*"- 

* inplcy or iii- 

expiration of such twelve months, the partnership siiould solvency of a 

cease, as to the partner giving such notice. pSucrbliJr 

should be iin- 

The articles of partnership farther provided, that 

immediately after the determination of the partnei ship, “ fo”*" 

, . . ye.irs subbe- 

either by the death of any of the partners, or by notia*, quent, the 

or for misconduct thereinafter a^frual P^tnwbde- 

’account should be made and settled ^iH^i^rtiteir- recital that 

ship, and the property belon^ng tbfR 

debts then owing by or on account the the articles), 

excess of capital which any partner, or tnr eient of bmik- 

administrators of any partner, might thelt fri'the ruptcj or m- 
. 1 . , .11 /. 1 1 '' solvency, the 

partnenship, above the share of the other'petfttiers, or *amo arranjst - 

• ment should 

be pracdsed as on dissolution* by death, notice, or misconduct: one of the part¬ 
ners baying becenne bankrupt wimin a few months after the execution of the lattrr 
drad, his assignees are not bound by it. Whether a provision in articles of partner¬ 
ship, that on the banlwimtcy of a partner his share shall be taken by the solvent 
partners, ata siuu tp bcIRxeu by valuation, and payable by instalments in a course 
of jears, is not void by the statutes concerning bankrupt'^. Quairc. 

H h 4 liieir 
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1818. their executors* should be discharged dot of the pert* 
'^Wii.sTn^ Mership effects; and all the effects (indoding the reel 
V, estate) of the co-partnership, should be valued by three 
Gwenwood. persons, one to be named by each of the part¬ 

ners, or by die executors or administrators of a deceaead 
partner; and in case any of the paitners should refits® 
to join in^such nomination, the three referees should be 
named by the other or others of the partners interestod 
in the valuation; and the determination of the referees 
(who were empowered to employ, at the expense of the 
co-partnership estate, competent persons to estimate the 
value of the respective properties,) should be conclusive 
as to the value; and upon such valuation being per¬ 
fected, the surviving or continuing paitner or partners, 
should have the option of purchasing the share of the 
partner so dying or witlidrawing, at tiie price ascer¬ 
tained by such valuation, and should be allowed two 
months from the date of the valuation, for making such 
election; and in case of any difference in judgment 
between the referees, they, or any two of them, should 
appoint an umpire, whose judgment should be con¬ 
clusive ; and the determination of the referees, or any 
two of them, should bind the several partners, their 
respective executors and administrators, to complete the 
sale and purchase of the share of every jiartner so dying 
or wii^drawlng, by making and accepting a release and 
assi^m^t tbetpeof, at the price so ascertained; but 
suclii partner, continuing to cany on the 

baCQintOg the purchasers or purchaser of the 
of thfe pairtncf dying or witlidrawing, should be » 
0rta of seven years for the payment of the 
price or piiifahase-money thereof, by equal yearly instal¬ 
ments, witfi interest for the purchase-money, or the 
unpaid jiait thereof, from the determination of the part¬ 
nership until payment of the instalments respectively; 
and the purchase-money and interest should be 

effect- 
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cfifectually seciiired fcy a isl&rtgage of the share so sold, 
and sach bond or farther assurance, as by such retiring 
parbier, or the executors of such deceased partner, 
should be reasonably required; and in sucli bond or 
Other assurance, should be insertecij^a proviso, whereby, 
if ‘dWauU should be made in payment of any of the 
imnalments for the space of one month, the wliole of the 
plurchase-money should become an immediate debt; and 
if the partners so continuing to carry on the trade, 
should refuse or neglect for two months from the date of 
the valuation, to declare their intention of becoming the 
purchasers of the share of the partner so dying or with¬ 
drawing, at such valuation, the parties would, within 
two months after such refusal or neglect, join in a sale 
of the entirety ol’ the eflects of the partnership, by pub* 
lie auction; and it was declared, that the parties were ^ 
joint and equal partners, as weM in the mills and other 
effects, as in all profits of the trade, and that they would 
bear equally all losses. 


1818 . 

WitSON 


V. 

Giceknwood. 


* 


It was further declared, that if any of the partners 
should become bankrupt or insolvent, the partnership, 
with respect to such partner, should be immediately 
void; and that upon the ceasing of the partnership, 
a final account in writing should be taken atid entered 
in the co-partnership books, of the prop^t^ beldlcll^ng 
‘to or employed in the trade, and also of arid 

engagements due from or entered info by 
ship; and true copies of such aOOO^ibi ‘ h4 

delivered to each of the parties, or thdr 
executors, or administrators, the 'e^ies 

thereof, to be signed by all the partners,' their 

settling and approving thereof; and that thereupon the 
co-partnership estate and effects should be sold and con¬ 
verted into money; and after payment of^he debts and 
engagements of the partnership, the residue should be 

equaih 
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t . 

«|ually (Uvidctl between the paities, according to their 
shares in the co-partnership; but if the monies arising 
from such sale should not be sufficient to satisfy the 
debib and engagements, the partners should sustain sucli 
deficiency equally, f 


The pi¥'tiicrshi[) continued till the Dth of N 0 vem- 
ba 1816, when a joint commission pf bankruptcy was 
issued against Mils, and certain persons with whom he 
was connected in a business distinct from that in wliich 
Greenvoood and Whitaka were iiitcresU'd. 


The bill filed by the assignees o'i FAlii, agumst Gteen- 
tvood and IVAitaker, prayetl a declaration, that the part¬ 
nership under the articles of Ocfnbet 1812, was 
determined by the bankruptcy of Elln, and that the 
Pluiutifis, as his assignees, were entitled to have all the 
partnership property, as well real us personal, sold ; and 
an account of the particulars of which, at the date of the 
commission, it consisted, and of the subsequent applica¬ 
tion or disposition thereof by the Defendant; that the 
outstanding debts might be collected, and all the part¬ 
nership accounts liquidatctl: that the clear surplus of 
the partnership property, and tlie proceeds tliereof, and 
of the of the concerji to the issuing of the com- 

luis^n, might be asccrtaincrl, and the share due to the 
bankr4i|3i’s paid to the Plaiiitiis; and that if it 

should aj^eiaur that die Defendants had, since the issuing 
of the ootlBanHBion, carried on the trade, or used the 
partoetd^ip property for their own benefit, they might 
be oompaded to account to the Plaintifft for a moiety 
of such profits, or interest on the amount of the bank¬ 
rupt’s shait: from the date of the commission, at the 
o{)tion of the PlaiiidiFs; and a receiver or manager of 
. she partnership property. 


On 
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On this day th© JWatatilGBs moved, on affidavit beilire 
answer, for a receiver and manager. 


1818. 

WjtSQK 


The a65davit, in opposition to the motion, stated, that ORiiENwooa. 
by indenture dated the 3d of ^uly 1836, between 
Greervwoodf Whitakei't and after reciting the 

articles of co-partnership, and that tlie parties i?onceived 
they had not thereby (altliough their original intention 
was so to do), in the ease of bankruptcy or insolvency of 
any one of the parties, or in those cases followed by 
notice amounting to a dissolution of the co-partnership, 
sufficiently provided for the circumstance of any two sol¬ 
vent partners, or any two partners desirous to continue as 
between themselves the co-partnership, carrying on the 
same on the terms and conditions annexed to the two cases 
of a partner dying or withdrawing voluntarily froni the,^ 
co-partnership; and that the parties, being desirous to 
place every case of a dissolution of the partnership, 
which should apply to or arise upon the going out, 
voluntarily or involuntarily, of any one of the partners, 
on tlie same footing, should the same happen by death, 
under a notice of withdrawing, from bankruptcy, insol¬ 
vency, or for any other reason mentioned in the articles 
of partnership as causes of dissolution, had agreed to 
execute the preient instrument to give their 

intention, and for carrying into effect 
rnent and meaning; the parties covemnit# 
other, that in all cases of a partial 
co-partoership, wherein one only of 
withdraw from the co-partnership 
have any interest therein, whether the 
pen with or without his consent in any same 

order and method, and none other, should be adopted 
and pursued, for ascertaining his interest and property 
in the partnership effects, as is marked ou^ in the origi¬ 
nal articles of partnership, in the two cases of a partner 

dying 
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Okklnwood. 


dying, or withdrawing under his own notice for that 
purpose; and the same period of time) to wit, seven 
years from the time of such dissolution, by seven equal 
yearly instalments bearing interest, should be allowed 
to the continuing pq)»tner, for the liquidation of the re¬ 
tiring partner’s share and interest in the partnership 
property,' as it might then happen to be, any thing in 
the recited articles to the contrary notwithstanding; 
and the. parties, in all other respects ndt thereby altered, 
ratified and confirmetl all the clauses, provisoes, and 
agreements, contained in the original articles of co¬ 
partnership. 


'Ihe affidavit also stated, that the agreement of July 
1816, was executed without any fraudulent intention; 
and that in November 1817, the Defendants, by a writ¬ 
ten notice, required the Plaintiffs to join in a settlement 
of accounts and valuation, according to the provisions of 
the articles of partnership, the Defendants waiving the 
benefit of the clause entitling them to a delay of seven 
years for the payment of the bankrupt’s share, and 
offering payment on the settlement of the acdounts ; and 
JEllis deposed, that at the time of the execution of the 
agreement of July 1816, he had not committed, or con¬ 
templated the commission of, an act of bankruptcy, nor 
eptertaiped any doubt of his own solvency, or of the 



<jf J any partnership in which he was en- 


i of one of the assignees of ElliSf in sup¬ 

port 4^ motion, stated his belief that the agree* 
mebt 1816, was executed when Ellis was 

insolvent, and in contemplation of bankruptcy; and that 
Ellis, m his final examination, did not disclose that 
deed. 


Sir 
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Sir Samuel Romillt/t Mr. BeUt and Mr. in 

support of (be motion. 

The provision by the second deed of July 1816, for 
the event of bankruptcy is void, and the partnership 
being dissolved by the bankruptcy\)f ElliSi his assignees 
are entitled to a sale of the partnership eflects, and in 
the mean time to the appointment of a receifer. The 
stipulation for transferring the share of the bankrupt to 
his solvent partners, at a price fixed by valuation, and 
payable in the course of seven years, is contrary to the 
policy of the bankrupt laws. No man can effectually 
contract for a disposition of his property, in an 
event which deprives him of all disposing power. An 
absolute owner may undoubtedly annex to a gift terms 
at his discretion; he may direct, as in Dommeft v. 
Bedford (a), that the enjoyment shall continue during 
the solvency, and cease on the bankruptcy of his donee; 
but has it ever been decided that he could by contract 
control the disposition of his property in the event of his 
own bankruptcy ? On the contrary, in questions arising 
on marriage settlements, providing that a benefit secured 
to the husband shall cease on his bankrn])tcy, a distinc¬ 
tion has constantly prevailed ; and validity is given to 
that provision to tlic extent only of the property of the 
wife: In the matter of Mcaghan. {h) 


1818. 

WrtsoN 


V, 

fitatSMvoon. 


The particular circumstances of the case, render it 
unnecessary to decide the general qu^tion. The deed 
of July 1816, proceeding on a miisrcprcsentetioii of the 
original articles, was evidently framed in expeeitatib& of 
the approaching bankruptcy, and with design of 
withdrawing the property of Ellis from tihe claims of 
his creditors, under the operation of the bankrupt laws. 


(а) 3 Yet. 140. See the csBe at law, 6 T. R. 684. 

(б) 1 Schoal, ^ Lefr. 179. 


The 
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c. 

GHEENffObfi. 


The articles expressly provide^ that on the bi^TT^riipt<:y 
of a partner^ his share shall be sold; the subsequent 
deed ext^ding to the case of bankruptcy, the provision 
made for the d^h or retirement of a solvent partner, 
instead of executing^ contradicts, the original intended 
of the parties, and is an efstpedient to prevent tlie le^l 
GonsequeAces of an event which they anticipated. 
That fraudulenl^contrivance cannot be rendered valid, 
by the waiver of the stipulation allowing seven years for 
the payment of the estimated price. It is not competent 
to a party to abandon one term of an agreement as 
unreasonable, and insist on the execution of the rest. 


Mr. Hart and Mr, ShadweU against the motion. 

The present application seeks, without any allegation 
of misconduct, to withdraw from the management of 
the solvent partners the whole affairs of the partnership, 
their own shares, as well as the share of the bankrupt. 
The claim of the Defendants involves not the question, 
whether a trader can be permitted to protect, for a 
course of years, his interest from the operation of th^ 
bankrupt laws; they offer to pay to the assignees the 
amount of Ellis's share, as soon as it is ascertained by 
valuation. The second deed declares the intention of 
the parties, insufficiently and erroneously expressed in 
the firet. In what respect is the policy of law contra- 
ven^d»y..;^at stipulation ? On bankruptcy, the pro- 
pwty bankrupt devolves unquestionably to his 

subject to the anterior contracts 
whl^% hM imposed on it. A trader may so involve 
hhs' to exclude his assignees from the immen 

dial» 4rSQoj§Ricnt. Fof. a present debt, he may accept 
securities payable at remote periods; he may embark 
in protracted and ruinous speculations; may he 
not, if engaged in adventures, the abrupt tennination 
of which would be fatal to himself and his partners, 

‘ 4 pro- 
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provide fpr the continued investment of his jiropcrty, 
till the accomplishment of the period required by the 
nature of the undertaking ? In the actual event, the 
effect of such restrictions may be prejudicial to the 
creditors of an individual partner,\though benehcial to 
the partnership; but that prejudice is accidental only, 
and in other events, the interests vrhich n^w suffer, 
would have been protected by the at'rang^ment. It 
is indisputable^ that mere postponement of distribution 
cannot bo represented as a fraud on the bankrupt 
laws; such a principle would be inconsistent with com¬ 
merce. In many undertakings, no man couM reasonably 
embark, except under a confidence that the capital 
invested could not be withdrawn within a definitt^ 
periotl: joint adventurers, engaging to work a mine, 
may justly stipulate that no part of the funds shall be 
recalled till a time specified; that the bankruptcy of 
one shall not reduce the solvent partners to the alter¬ 
native of suspending the adventure, or advancing addi¬ 
tional sums from their own funds. The actual engage¬ 
ment, in this instance, is not, perhaps, the most bene- 
ffcial for the creditors of Ellis ; but it is evidently less 
prejudicial than some which he might have contracted, 
and by which thi^ would have been bound. 

If this clause js void against his assigns cm bank** 
ruptcy, by parity of reason, on death insolyec^t, 

it must have been void against his executors.^. The 
creditors of a testator cannot be objecsts; oC 
th^ the assignees of a bankrupt. But it is that 
the contract would have bound all claiming, u^4er lus 
will, or under the statute of distribution; is its vali** 
dity, then, to depend m an extrindc circumstance, the 
solvency or insolvency of his estate ? Under the com¬ 
mission, Ellis be intitled to a surplus after satis¬ 
faction of his debts-; would he, or his assignees repre¬ 
senting 
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v—'" contravention of this o^frcemcnt ? 

Wilson ^ 

V. 

GaEENwooD. pyj. general (jnestion is not raised on this appli¬ 
cation; after the t/jquiesccnce of the assignees, per¬ 
mitting the solvent partners to continue the trade since 
the bank'fupicy of Ellis in Nox>emher 1816, the Court 
will not grant the sumniary relief prayed. The motion 
proceeds on the principle of preventing irreparable 
injury in the nature of waste ; and delay is a fatal 
objection. 

Sir Samttcl Romillj/^ in reply. 

If the solvent partners admit that they carry on the 
business for our benefit, as well as their own, the 
necessity for this motion becomes less urgent; but 
while the question is, whether they are not intitlcd to 
retain the whole property, the Court must grant a 
receiver. The provisions of this deed are dcsigncti for 
the express purpose of defeating the bankrupt laws; 
cases of future payment arising from contract, without 
reference to bankruptcy, have no analogy to a stij)u- 
lation for repayment of capital by instalments, pro* 
vided specifically for that event. The second deed is 
evidently framed in contemplation of the individual 
bankruptcy which ensued. 

CiiANCELuoK-* 

When a partnership cxj)ires, whether by the death 
of the parties, or by effluxion of time, without special 
provision as to the disposition of the property, in all 
these cases, to which I may add the bankruptcy of a 
partner, the partnership is considered, in one sense, as 
determined, but in a sense also as continued, that is, 
continued till all the affairs are settled {a ); and as, 

(a) p, 507. Crawahop t<. Matiie, 

in 
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in the ordinary course of trade, if any of ilie partners 
seek to exclude another from taking that part in the 
concern which he is entitled to take, the Court will 
grant a receiver; so in the course of winding up the 
affairs after the determination of partnership, the 
Court, if necessary, interposes on the same principle. 

• 

Tn this case, the first question is, Whctlier, sup¬ 
posing the original deed had provided for the dissolution 
of the partnership by bankruptcy, as it has provided 
for the dissolution by other means, that provision would 
be good? I will not say that it would not; but I have 
heard nothing to convince me that it would, {a) From 
the original deed, it is clear that the intention of the 
parties was not, as the Defendants insist, to apply the 
special provision to the event of dissolution by bank¬ 
ruptcy. After providing for other cases, it expressly 
declares, that in case of bankruptcy, the concerns arc to 
be wound up in the same way as if no special provision 
was made. On this agreement, the parties proceed, 

(o) The following arc some of the principal authorities a{)pliral)lc 
to this point: Lncl-t/cr v. Saimsre, e Sfr, .0*17. 7»'w' v. (tnUicrs, g T. R. 
ia.7. Ex pnrfc Hill, Cook'x B.Ij. 229,. 1 tW, .“00. Ex pnrtc Rcnnel, 
Cooke's B. L. 22D. In tJie matter of Murphtt, 1 Schual.Sf Itcfr. 44. 
Ex parte Hcnrcy, cit. ih. In the matter oi Mcaglmn, 1 School, if 
Lefr. 179. Dommrit v. Bedford, 6 T. B. GS4. 3 Fes. 149. Ex 
•parte Cooke, % Ves. 333. Ex parte Henlon, 14 Fes. 59fi. Ex parte 
Oxlcjf, 1 Ball 4' Brat. 257, Higuihi'hatn v. Holme, 19 Fes. 83. 
Ex parte Fere, 1!) Fes, 93. 1 281. Ex paHe 1 Buck. 

179. 3 Madd. 124. Ex parte Hodgson, 19 Fes. 206, And see 
Brandon v. Robinson, IS Fes. 429. The general distinction seems 
to be, that the owner of property may, on alienation, qualify the in¬ 
terest of his alietee, by a condition to take effect on bankruptcy ; 
but cannot, by contract or otherwise, qualify hi*' own interest by a 
like condition, determining or controling it in the event of itis own 
bankruptcy, to the disappointment or delay of his creditors ; the 
JUS (Usponendi, which for the first purpose is absolute, being, in 
the latter iu'tauce, subject to the disposition presiously prescribed 
by lavs. 


1 R 18 . 


Wilson 


V. 

Greenwood. 


Where some 
members of 
a partner¬ 
ship, either 
in the ordinary 
course of 
trade, or in 
closing the 
transactions 
aftA* a disso¬ 
lution, seek to 
exclude others 
from a just 
share in the 
management, 
the Court ap¬ 
points a re¬ 
ceiver. 


1 ii 


L 
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till the execution of another deed, which, in one sense, 
may be justly said to be made in contemplation oi bank¬ 
ruptcy, because it is applicable to the event of bank¬ 
ruptcy alone; but I have no doubt, from the face of it, 
that it was made, in^ strict sense, in contemplation of 
bankruptcy; for it contains a recital which cannot be 
believed by any one who looks at the original deed, that 
the parties to that deed intended the same provision in 
cases of bankruptcy and insolvency, as in the case ot 
dissolution from other causes. I go farther; the in¬ 
efficacy of the terms of the agreement as applied to 
bankruptcy, affords another proof that that application 
w'as not designed. In the event of dissolution by mis¬ 
conduct, the parties were to name a valuer, and the 
property was to be divided; if the })artnershlp was 
dissolved by the death of a partner, what was to be 
done ? His executors or administrators were to name 
a valuer. I’lic deed then contemplating bankruptcy 
and insolvency, the provision for insolvency is sufficient, 
because, while not yet become a bankrupt, the insolvent 
retains nil capacities of acting; but if he becomes bank¬ 
rupt, it is imjiossible to contend that, under this clause, 
he is to name the persons who are to value the interests 
of his assigned- ; and no sxich authority is given to his 
assignees, i'or the v^ol•d “ assigns” is not to be found in 
the deed. 

I have no doubt, therefordf whether, on general prin¬ 
ciple, or on the construction of the deeds, that the law 
of this case is, that the partnership was dissolved by 
bankruptcy; and the property must be •divided as in 
the ordinary event of dissolution without .special pro¬ 
vision. The consequence is, dial the assignees of the 
bankrupt partner are become, (jiwad his interest, tenants 
in comiuon with the solvent }>artiH‘r; and the Court 
must then apply the principle on which it proceeds in 

all 
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aJl cases, where some members of a partnership seek to 
exclude others from that share to which they arc enti¬ 
tled, either in carrying on the concern, or in winding it 
up, when it becomes necessary to sell the property, 
with all the advantages relative to go'^d will, &c. 



V. 

Gnrr.NWoon, 


With these observations, I shall, for the present, 
leave the case, considering it one in which some ar¬ 
rangement among the parties is evidently recommended 
by the interest of all. 


The motion being again mentioned, Mr. 
objected that, in the absence ofimputation of misconducl, 
or suspicion of insolvency, the appointment of a receiv(*r 
was not a measure of necessity for the sale of partnership 
property. 

Sir Samuel liomilhj insisted, that a division of the stock 
(to which, on the dissolution of the partnorshi}) by the 
bankruptcy, the assignees were entitled), Ijaving become 
impracticable by the continuance of the trade during 
tw’O years, and the consequent change of stock, a sale 
was necessary, and w’ould be best conducted by a re¬ 
ceiver, the Plaintiffs not objecting to the appointment 
of the Defendant, Ch eenwood. 

The. Loud Chancellor. 

The property must be sold. Orecimiood may be 
appointed receiver; and let the master consider the 
best mode of sale. 


“ His Lordship doth declare, that the co-part iu*r- 
ship property and effects in the pleadings in this rau^e 
mentioned, ought to he sold, and iloth order lliat die 

I i ‘amt 
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1813. SAiTie be sold to the best purchaser or purchasers that 
call be got for the same, to be allowed of by Mr. Coar- 
V, tenay, one, &c.; and it is ordered, that it be referred t» 
‘©HfcKNwooa. j jviaster to approve of a proper mode of selling 

the same; and it (s ordered that the money to arise by 
such sale be paid into the Bank, with the privity of the 
Accountant-General of this Court, to lie there placed 
to the credit of this cause, subject to the further order 
of tliis Court; and in the mean time, and until such 
sale be had, it is ordered, that the Defendant, John 
Greeivwood, be appointed receiver and manager of llie 
said co-partnership property and effects, and take and 
have tlie superintendence and carrying on the said 
co-partnership trade, and get in the outstanding debts 
and effects belonging to the said co-partnership, and be 
allowed all his just and reasonable costs, charges, and 
expenses, in and about the same, but without any salary 
for bis trouble; but the said Defendant is first to give 
security to be allowed of by the said Master, and to be 
^ taken before a master extraordinary in the country, if 
there shall be occasion, duly to manage the said co¬ 
partnership trade, and to be answerable for what he 
shall so receive in respect thereof, and pay the same as 
this Court hasuherebv directed, or shall liercnfter direct; 
and it is ordered, that the said Master do take an 
account of the co-partnership dealings and transactions; 
and in taking such accounts, it is ordered that the said 
Master do inquire and distinguish what capital each of 
the partners had in the trade at the time of the bank¬ 
ruptcy, and which of the co-partnership debts have been 
since paid, and by whom, and out of what fund^ with¬ 
out prejudice to any question between the parties, and 
with liberty for either party to apply specially as to the 
same; and the said Master is to be at liberty to make 
one or more separate report* or reports as to any of the 
said intjuiries, at the request of either party; and it is 

19 ordered. 
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ordered, that the Haintiffs, and the Defendant, Jonas 
Whitaker^ do deliver over to the said Defendant, John 
Greenwoody all the stock, goods, effects, books, and 
accounts belonging to the said co-partnership; and the 
said Defendant, John Gteenwoody is^to be at liberty t(» 
bring actions, witli the approbation of the saiil Master, 
as there shall be occasion, for the recovery of such of 
the debts as are now due, or shall hereafter become due, 
in the names of the parties, or any of them, and the 
persons in whose names such actions shall be brought 
are to be indemnified against the costs and damages 
tlicreof, out of the stock, goods, and effects of the said 
co-partnership ; anil it is orderetl, that the said Master 
do settle the said indemnity; and it is ordered, tluit the 
said Delendaiit, John Greewwood^ do pay the balances 
reported due from him into the Bank, with the privity 
of the Accountant-General, to be there placed to the 
credit of this cause, subject to the further order of this 
Court;” with the usual directions for taking the ac¬ 
count, and liberty to apply. Reg. Lib. B. 1817. 
fol. 1729. 


1818. 

WlLSOK 

V. 

Grkknwooo, 


HOOPER GOODWIN. 


Rom s. 
June 11 . 


'JJOBEBX GOODWIN having died intestate, without 
issue, on the 12th December, 1808, his personal 
estate became divisible, one half to his widow, Elizabeth 


R. (J. Siaviti j 
tlifd int(:,tate, 
poKsessoil of 
consiilurahK; 


■ personal (»ro- 

perty, and entitled,after the death of his wife, to the principal of certain hank stock, 
^standing in the name of a trustee, his brother, by letter, expressed his intention of 
relinquishing his share of the intestate’s estate to the widow, executed to the trus¬ 
tee (transferring to the widow) a release of the bank stock, and directed the pre¬ 
paration of a release of the general personal estate, the execution of wliich was 
prevented by his death, but his wish to execute it continued to his last hour: the 
release of the stock is eftectual in favour of the intestate’s widow; but the inten¬ 
tion to relinquish the share of the general personal estate not being perfected, 
amounts not to a gift; and she, as administratrix, must account fo the representa¬ 
tives of the brother, but without interest. 


I i 3 


Goodviiny 
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Goodwin- 


Goodwiuj one-fourth to his bnither, Henry Goodwin^ 
and the remaining fourth among his nephews and nieces, 
y'honiaa, Jo/m, and Mary Ann, Kington, and Susannah 
Bayly. On the 20 th of December, 1808, Ilcmy Good- 
turn addressed, to tjse widow and administratrix of the 
deceased, a letter, containing expressions of regret that 
his brother had not made a will; and concluding with 
these words :—“ I cannot think that the law will give 
the Kingtons any thing; let that be how it may, my 
share I shall relinquish to you, and for your benefit only.”" 
Henry Goodtmn'’s share of the intestate’s personal estate, 
amounted to about 2,700/.; consisting of 1192/. in cash, 
and one-fourth part of 9,073/. 145. 6 ^/. 3 per ce«/. an¬ 
nuities, to the capital of which the intestate was entitled, 
under the will of Henry Mugleisoortli, subject to the life 
interest of his widow in the dividends. 


By a release, dated the Lst of Afc/re// 1809, between 
Elizabeth Good*xin, as the widow and administratrix of 
the intestate, of the first part, Henry Goodwin, Thomas, 
John, and Mary Ann, Kington, and Susannah Bayly, as 
his only next of kin, living at his decease, of the second 
part, and Francis Morgan, as the surviving trustee under 
the will of Henry Mugleworth, of the third part, after re¬ 
citing, that by that will, lUizahelh Goodwin was entitled to 
the dividends of 9073/.’! 45 . Gd, stock, during her life, and 
that Robert Goodwin having made no will, the capital of 
the stock was, after her decease, to be paid to his repre¬ 
sentatives; and that she, as his administratrix, had, with 
the consent of Henry Goodwin, Thomas, John, and 
Ann, Kington, and Susannah Bayly, as the next of 
kin of the intestate, requested Mmgan immediately to 
transfer the said 9073/. 145. Gd. stock toiler; which he 
consented to do, upon receiving such release and indem¬ 
nity as thereinafter mentioned; and that he had accord¬ 
ingly, with the approbation of the next of kin, executed 

17 a powci 
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a power (>{’ attorney, authorising a transler ol the stock 
to Elizabeth Goodwin ; in consideration ol‘ tiie premises, 
Elizabeth Goodwifi, Henry Goodisoin^ Thomas^ John, anil 
Mary Atm, Kington, and Susannah Bayly, jiccordiiig to 
their several rights and interests, released anil ilischaig- 
eil Morgan, his lieirs, executors, &c. and also the heirs, 
executors, &c. of Ijis deceaseii co-trustees, «froin the 
,9073/. Gd, stock, and all the interest, dividends, 

and profits, to the dale of tlu* indenture, anil from 
:dl actions, &c. which they, or any of them had, or 
nn'ght have, against Morgan, his heirs, executors, &c. or 
the heirs, executors, ixc. of liis deceased co-trustci*s, by 
reason of the stock ; and tile parties of the first and se¬ 
cond parts covenanted with Morgan, to indennnfy him, 
his lieirs, executors, $lc. against all actions, suits, iiy 
reason of tlic transfer to Eli^nbe/h Goodwin. 



HOOI'I.K 


I'. 

(toOO’iWlN, 


For the purpose of securing to Thmnas, Jofm, and 
Mary Ann, Kington, and Susannah Baijly, their shares of 
the stock, Elizabeth Goodwin executed to them a bond, 
in the penalty of 5000/. conditioned to bo void, if her 
heirs, executors, Sic. should, within three months after 
her decease, transfer to them their heirs, ext;cutors, 
&c. the sum of 2268/. 85 . 7|i/. S per stock; but she 
was never required to make any such arrangement with 
Henry Goodwin for the payment of his share. 

On the 14th March 1809, the solicitor of the ad¬ 
ministratrix, in consequence of the letter of the 20th of 
December 1808, forwarded to Henry Goodwin, for his 
signature, a printed discharge, for his distributive share, 
in the form prescribed by statute {a), acknowledging the 
receipt of 2649/. after deduction of the duty. On the 
21 st of the same month, Henry Goodwin sent this dis- 

(«) 36 (t. 0. c. 52. 41 tr, <•;. as. 6. 3, c. -S. 
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charge to .his solicitor, desiring his opinion on the pro¬ 
priety of acknowledging the receipt of money contrary 
to the fact; and was advised by him that a release, de¬ 
claring the renunciation of hi.s claim, and explaining his 
motives, would be i^orc proper. In the beginning of 
JmiCi 1809, a niece of Good’isin, by his direction, 

instructed, his solicitor to prepare a deed of release, 
stating that he had promised to execute such an instru¬ 
ment in favour of the intestate’s widow, for the purpose 
of relinquishing to her his share of the intestate’s pro¬ 
perty. The solicitor accordingly prepared a deed poll, 
by which, after reciting that by the decease of his late 
brother, Robert Goodxdn^ intestate, he was intitled to 
one-fourth, or some other distributive share, of his per¬ 
sonal property, and that he had no wish to advantage 
himself by any unintentional omission of his said brother, 
Henry Goodxmn released lUizaheih Goor/tevw, and the estate 
of his said brother, from the payment of any sum of mo¬ 
ney, and from the transfer of any property or effects, 
which might have legally accrued to him by the afore¬ 
said event, and assigned and transferred all such money 
quid property to Elizabeth Goodxsein, her executors, &c. 
as her and their goods and chattels. The di'aft of this 
instrument was sent to Henry Goodxs^m, and returned 
by him to his solicitor, with directions to .have it copied 
on stamped paper for execution. Between the beginning 
o^Jime and his death, Henry GooJw/w frequently express¬ 
ed an anxious desire to execute the release, and itHpiested 
the attendance of his solicitor for that purpose, but the 
execution was prevented, sometimes by his own illness, 
sometimes by the absence of his apothecary, whom the 
solicitor had recommended as a proper person to attest 
it. The 24th of June J 809 being fixed for the execu¬ 
tion, about eight or nine o’clock in the morning of tlie 
23d. Henry Goodwin expressed a hope that he should 
be able to receive the parties on the next day, and sign 

the 
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the release to Mrs. Goodwin, “ for lie very much wished 
it donebut within an hour after using those expres¬ 
sions, he expired. 

The bill was filed by the execuiprs and executrix of 
Henry Goodwin, against the widow and administratrix 
of Robert Goodwin, claiiiiing one-fourth of tin? personal 
estate of the intestate. 

The defendant, by her answer, insisted, that the let¬ 
ter of the 20th December 1808, under the circumstances, 
amounted to an actual release and relinquishment of 
Henry Ooodwbi'A share of the intestate’s effects; and 
that, by reason of the property to which lie was iutitled 
being in the hands of the Defendant, and not of a third 
person, the letter was a sufficient authority for her re¬ 
taining such share to her own use, without any formal 
release for that purjiose. 

Mr. Bell and Mr. Girdlestone, for the Plaintiffs. 

The question in this case is merely legal. At law no 
action can be sustained for a legacy, or distributive 
share of an intestate’s estate; this Court, therefore, as¬ 
sumes concurrent jurisdiction with the Ecclesiastical 
Court, in enforcing the legal rights of legatees and iiext 
of kin. The demand of the Plaintiffs is founded, not 
•in equity, but in law, and can be resisted only by a strict 
legal defence. Of the general personal estate, whatever 
might be the intention of Henry Goodwin, no release 
was ever executed; and the claim of tlie Plaintiffs, there¬ 
fore, is in force. Cotteen v. Missing, (a) The release of 
the stock was made, not to the Defendant, but to Mor¬ 
gan, and might be intended, not as a discharge to her, 
but as an indemnity to him. Taking the stock, as ad- 

(rt) 1 Mad(i> 176. 
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niiiiistratrix, she took it for the benefit of the next of 
kin, Bipley v. Watcrwortli {b ); and the release might 
probably be occasioned by doubts, whether the trustee 
would be justified in transferring it to her without their 
concurrence. / 


Mr. Ilarl and Mr. Wingjield for the Defendant; 

Insisted on the avowed intention of Henri/ Goodmiif 
and on the possession of the Defendant, whicli could not 
be disturbed, without the interposition of the Court. 


The Master of the Rolls. 

The bill is filed by the representatives llcm i/ Good- 
claiming his share of the personal estate of Robert 
Goodwuif his brother. That they arc intitlcd to an ac¬ 


count against the administratrix, unless Henry Goodimn 
renounced his right, is not disputed; but it is insisted 
by the Defendant that his acts amount to a renunciation, 
and exclude the claim of his representatives. The prin¬ 
cipal evidence that Henry Goodmn lelinquished all right 
to participation in his brother’s properly is his letter of 
the 20th of December 1808, containing an explicit de¬ 
claration of his intent. He was affluent—^his brother 
had died in narrow circumstances, leaving a widow to 
be provided for. By tliat letter he declares that he shall 
relinquish his share to her. He lived till the 23d of. 
June 1809, when his death happening sooner than was^ 
expected, prevented the formal execution of his in¬ 
tention. It appears that ,he had taken measures for 
that purpose: a solicitor was employed, and an instru¬ 
ment of discharge drawn, which being objectionable in 
form, a release was prepared; the execution was first 
tlclaycd by the absence of the persons proposed to at¬ 
test it, and by the illness of Henry Goodwin^ and finally 


pre- 


(6) 7 Va. 425. ■ 
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prevented by his death; but he constantly, and within 
an hour of that event, retained his intention, and expres¬ 
sed a wish to execute it. The question is, whether 
enough has been done, the intention itself being clear, 
to enable the Court, which would <^o its utmost for that 
purpose, to accomplish it ? The demand is, undoubted¬ 
ly, advanced after much delay, the bill not i)eing filed 
till eight years from the death of the testator; but the 
executors have felt it their duty to call for this fund. 
With every inclination to assist ilie Defendant, I cannot 
satisfy myself that the case contains sufficient to consti¬ 
tute a complete gift of the general personal estate. 



V. 

GoonwiN 


A gift at law, or in equity, supposes some act to pass 
the property : in donations mier vivos, (not adverting, nt 
present, to donations motiis causa,) if' the subject is ca- 
l)ablc of delivery, delivery; if a chose in action, a release, 
or equivalent instrument; in cither case, a transfer ol 
the property, is required.—An intention to give, is not 
a gift. Without investigating the authorities, it may 
be sufficient to refer to Coitcen v. Missing [a], which is 
not distinguishable from the present case, and where 
they are all collected. The evidence estabh'slies only a 
clear intention to relinquish ; the testator meant to do a 
further act, he was preparing to do it; it was not 
done; the Court cannot supply it. The gift is inchoate 
,nd imperfect; not such as can be pleaded at law, or 
opposed in equity as a bar to a bill for an account by a 
legatee against the personal representative. 

The other part of the case rests on different ground. 
By the will of Henry Mugleworth, the dividends of the 
stock were given to the intestate and his wife for their 

(<t) 1 Madd. lie. And see Irons v, Smcdlpkcc, 2 Burn, d 
Aid, S£l. 
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lives, and the capital, after the decease of the survivor, 
to his representatives; on the-death oi Rohet't Goodtoin, 
his widow became intitled, in her own right, to the in¬ 
terest, and, as his administratrix, to the capital, of that 
stock, then standing ^ the name of Morgan^ the trustee.. 

It is admitted that she did not, as administratrix, take 
the capitalffor her own absolute benefit; it is contended 
only that Henry Goodwin released his proportion of the 
fund; and the question is, whether, as to this property, 
he has not, by the deed of Mm-ch 1809, executed his in¬ 
tent? That instrument, it is true, is a release, not to 
the Defendant, but to Morgan^ the trustee; but the 
equitable interest, in his prbportiou of it, subject to the 
life-estate of the Defendant, was vested in Henry Good¬ 
win ; by his letter of December 1808, he had declared 
an intention to relinquish this, among the other pro¬ 
perty, which devolved to him from his brother; the 
(juestion is, whether he did not execute the release for 
the purpose of elfecting that intent ? In terms it is a 
release to Morgan, provided he transfers to Mrs. Good¬ 
win, It is not stated that she was to take as adminis¬ 
tratrix, or to be accountable to Henry Goodwin, or to 
any other person. It may be said, indeed, did the other 
parties concurring in that release, propose to convey all 
their interest to Mrs. Goodwin, and not to call pn her 
for an account ? Did they design to release her ? Cer¬ 
tainly not; they required from her a bond; expressing|j 
the effect of tho release, without that precaution, to give 
to her the beneficial interest; but Henry Goodwin took 
no bond, and as to him, therefore, the deed stands as an 
absolute release of his interest in the property. The 
question is, whether his design being declared by letter, 
and follow’ed by this deed, the Court may not hold 
th>*t that Jnstmiueiit ojieratca -to transfer his equitable 
rig ht ? The decision of the Lord Chancellor in cxparte 

Dubost, 
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Dtibost {a), affords a strong analogy in support of tlie 
Defendant’s claim. Were the case doubtful, the Court 
would labour to accomplish the unquestionable wish of 
the testator; but I think tl^at I may, without violence, 
hold that the release was executed for the purpose of 
effecting the intent expressed in the letter: that it is a 
sufficient execution of that intent, and an ac? which de¬ 
prives his representatives of all right to call on the ad¬ 
ministratrix for an account of this stock. To that ex¬ 
tent she must be’protected. 


1P18. 

Hooper 


V. 

’Goodwik. 


The parties not agreeing on the minutes of the de¬ 
cree, the case was again mentioned; the I’laintiffs in¬ 
sisting that the Defendant should be charged with inter¬ 
est on the sum of 1 i 92/. Os. from the death of the 
intestate, as a trustee retaining the trust fund. 


181 ». 
Feb . 8. 


The Master of the Rolls. 

On the former occasion nothing passed relative to in¬ 
terest, nor is it an object of the prayer of the bill. Be¬ 
yond dispute, the testator intended to relinquish this 
fund in favour of the Defendant, and that intention has 
been frustrated only by the want of a formal execution 
of the deed prepared. With his permission, the fund 
remained in the hands of the Defendant during his life, 
and a long interval elapsed before his executors asserted 
their claim. This, therefore, is not a case of i^rongful 
retainer, or refusal to account, but of general acqui¬ 
escence by the parties intitled. I am clearly of opinion 
that the Defendant cannot be chargetl with interest. 


(a) 18 Ves. 140. 


Ills 
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His Honor doth declare, that the Plaintiffs, as the 
surviving executors and executrix of Henry Goodtvin, 
deceased, the testator in the pleadings named, are in- 
titled to one-fourth part or share of the personal estate 
and effects' of Robert Goodwin^ the intestate in the plead¬ 
ings also named, possessed by the Defendant, and it be¬ 
ing alleged* and admitted by the Counsel on both sides, 
that such share amounts to the clear sum of 
11 921. Os. 9^d., and the Defendant, by her Counsel, 
admitting assets of the said Robert Goodwin for the pay¬ 
ment thereof. His Plonor doth order and decree, that 
the said sum of 1192^. Os. 9^. be paid by the said De¬ 
fendant to the said Plaintiffs, or either of them, in fnll 
of such fourth part of the said intestate’s effects, and 
to which the said plaintiffs became intitled in right of 
the said testator, Hcnrif Goodwin ; and His Honor doth 
declare, that the said Plaintiffs, as such executors and 
executrix, as aforesaid, are not intitled to any part or 
share of 90Y3Z. 14s. 6d. S per cent. Bank Annuities, in 
the pleadings mentioned, but that the share of the said 
Henrnj Goodwin therein was absolutely released by the 
said Henry Goodxmn to the said Defendant, by the in¬ 
denture of the 1st of March 1809, in the Defendant’s 
answer stated; and His Honor doth also declare, that 
the said Defendant became intitled thereto as her own 
exclusive and absolute property, by virtue of the said 
indenture; and it is ordered, that the Plaintiffs be at 
liberty to retain their costs of this suit, as between soli¬ 
citor and client, out of the said sum of 11 921. Os. 9f d. 
as against the estate of the said testator, Henry Goodwin; 
and His Honor doth not think fit to give the Defendant 
her costs of this suit,” &c.—Reg. Lib. A. 1817, fol. 2194. 
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Between WILLIAM CRAWSHAY - Plaintiff. 

AND 

GEORGE MAULE, JOHN LMWELLIN, and 
JOSEPH KAYE - - - Defendants. 

and between 


GEORGE MAULE, JOHN LLEWELLIN, and 
JOSEPH KAYE; and BENJAMIN HALL, 

RICHARD CRAWSHAY HALL, HENRY 
GRANT HALL, CHARLES RANKIN HALL, 
and CHARLOTTE HALL, infants by the said 
GEORGE MAULE, JOHN LLEWELLIN, and 
JOSEPH KAYE, their next Friends, Plaintiffs. 

and 

WILLIAM CRAWSHAY - - Defendant. io. 27. 

11,23.31. 


13 Y articles of agreement dated the 31st of Jidij 1794, -W- C- being in 
between Antonif Bacon^ and Jlichard Ctwiscshay, Ininermul ^ 


Bacon agreed to assign to Cra^&hay all his interest in jmn-works, 
certain lands, and mines of coal, and iron ore, situated leases of uii- 


at Cyfarthfa in the county of Glamatgan, (of which he 

will bequeath¬ 
ed 25 , 000 /. to li., “ as a capital for him to become a partner with my executor ol' 
one-fourth share in the trade of all those works, so long as the lease endures,” with 
a devise to H. and his wife of the residue of his estates, real and personal; by a 
codicil the testator gave to W, C. three-eighths of the concern at the iron-works, 
“ so the partnership will stand at my decease, W. C, three-eighths, //. three-eighths, 
B. two-eighths.” After the testator’s death, W. C!,, i/., and B., carried on the 
works for two. years, selling iron manufactured not only from the produce of their 
mines, but from ore and old iron purchased for the purpose of manufacture and 
resale. B. having then assigned his share to C., the business was carried on in like 
manner by C. and if. till the death of the latter; no agreement having ever been 
entered into for the duration of the partnership. 

1. The codicil withdraws the trade from the operation of the residuary clause in 
the will, and vests three-eighths in H. to the exclusion of his wife. 

2. The concern is not a mere joint interest in land, but a partnership in trade. 

3. The purchase of a leasehold interest as part of a stock in trade, is not evidence 
of an agreement to contract a partnership commensurate with the duration of the 
lease. 


4, The partnership is dissolved by the death of H. 

5. In a suit instituted by W. C., praying a sale of the partnership property, the 
Court, on motion, directed an inquiry whether it would be for the benefit of all par¬ 
ties interested that the works should be sold, or carried on for the purpose of wind¬ 
ing uj) tlie concern. 


was: 
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was then in possession, under three leases for terms of 
99 years each, commencing respectively in the years 
1763, 1765, and 1768) subject, after the 29th of Sep¬ 
tember 1815, to an annual'rent of 5000/. and a payment 
of 15s. a ton on all pig iron, annually made on>the pre¬ 
mises, beyond 6400 tons. Michard Crawshay accord¬ 
ingly tooh possession of the premises, and carried on 
iron works there: and in 1801, intending an extension 
of the works, and the erection of new furnaces, it was 
agreed between him and Bacon, that the payment of 1 bs. 
a ton beyond 6400 tons, should cease at 10,700 tons. 
Disputes having arisen on the subject of that agreement, 
in 1808, Rickard Crawskay filed a bill to compel spe- 
cilic performance. The decree pronounced in March 
1810 directed Bacon to execute to Richard Craxvsshay an 
underlease of the premises, for all the times which he, 
or the trustees under his marriage settlement, had 
therein, except the last day, subject to the yearly pay¬ 
ments stipulated. 


Richard Crawshay being seised and possessed of a 
considerable real and personal estate, including the iron 
works at Cyfarthfa, and the buildings and machinery 
thereon, and a leasehold wharf at Cardiff, used for 
shipping iron, by his will dated the 26th of September 
1809, after giving among other legacies, 100,000/. to 
his son WiUiam Crawshay, gave to Joseph Bailey 25,000/. 
“ to be transferred from my account on the ledger to his, 
intended as a capital for him to become a partner with 
my executor of one-fourth share in the trade of all those 
works so long as the lease endures, with the principal 
and profits therefrom to be his own forever.” He then 
gave to Benjamin Hall esq. and his wife, of Abereame, 
and to their heirs for ever, ail the residue of his estate, 
real and personal, and appointed Mr, Hall sole execu¬ 
tor. % a codicil, dated the 4th of May 1810, the test¬ 
ator gave to his son iVilliam Cra^shay, “ three-eighth 

slmres 
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shares of my concerns at this iron work, and of the 
premises at Cardiff-, sp the partnership will stand at my 
demise, William Crawshay three eighths, Benjamin Hall 
three-eighths, Joseph Bailey two-eighths.” 
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The testator died on the 27th of June 1810; Mr. 
Hall proved his will, and William Crawshaj/f JFJaUt and 
Bailey took possession of the iron works, and carried 
them on as co-partners in the shares bequeathed to 
them, under the firm of Crawshay, Hall, and Bailey, 
but without any articles of co-partnership. In October 
1812, William Cramhay the share of 

for 30,000/., and from that time the works were con¬ 
ducted by William Crawshay and Hall, till the death of 
the latter, under the firm of Crawskay,axid HaU\ no 
written articles of co-partnership were ever executed 
or prepared between them; but they verbally agreed 
that the future capital of the concern should be 
160,000/., which consisted of an imaginary or estimated 
value of the wholeof the partnership property; ( 100,000/. 
standing to the credit of William Crawshay, in respect 
of his five-eighth parts, and 60,000/. to the credit of 
Mr. HaU, in respect of his three-eighth parts); and that 
the books should be balanced on the 31 st of March in 
each year, and the annual profits drawn out by William 
Crawshay and Hall, in proportion to their shares. 


No under-lease having b^n executed in the of 
CrawJmy, by indenture of the %UiotMay \%l^$ 0 con, 
and hhf trustees, in obedience to the decree of 1810, 
assigned to Hall!, his executors, &c., all the premises, 
for the residue of the respective terms, except the last 
clay of subject to the annual rent of 50001, and 
the of 15s. a ton on all pig iron made yearly 

on the premises above 6400 tons^ and not ex^^eeding 
J 0,700 tonsi and by a deed dated the 1st of Jw^e 1814, 
VoL. I. K k and 
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and indorsed on the assignment, Hall declared that 
he would stand possessed of llic preuiises, as to three- 
eighth parts, in trust for liimself, and as to five-eighth 
parts, in trust for William C) awsJtaj/; and Hall and Wil¬ 
liam Crawshay entered into covenants for payment of 
their respective proportions of rent, and for mutual 
indemnify. 


By indenture dated the i?ild of May 1814, Bacott, in 
consideration of paid three-eighths by Hall 

and five-eighths by William Cramhay^ assigned to Joseph 
Kape, his executors, &c. in trust for Hall and O awshay^ 
in tlic proportion of tliree-eightlis to the former and 
five-eighths to the latter, the rent of 1 5s. pn ton on iron, 
then due or to become due. By another indenture of the 
same date, Bacon, in consideration of (>2,500/. assigned 
to Kaye, in trust tor William Cramshay, his reversionary 
interest in the premises, and the annual rent of .5000/. 


On the 1st of June 1814, Bailey, in exeention of the 
agreement of October 1812, assigned to IVilltam Ciaw- 
shay his share in the partnership property. 


On the 31 St of July 1817, Mr. Hall died, leaving four 
sons, (the eldest of the age of fifieen years), and a daughter. 
By his will, d^ted the 8th of the same month, he devised 
to Geoi^e Matde, John Lkvoellin, and Joseph Kaye, all 
his fire^old, copyhold, and leasehold estates, (except 
trust atid mortgage estates, and the estatas lti which he 
was interested as a partner with William Cra^6shc^ at 
Cyfarthfa), in trust, subject to the payment of debts and 
legacies in aid of his personal estate^ for the hen^t of 
his children. He then declared, that if he shmdd have 

ft 

one or more son or sons living at his decease, or born 
in due^ime after, but no such son should then hiaye 
attain(^ the age of 21 years, it should be lawful for 

his 
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hi«' trusted, and the survivors and survivor of theniy 
and the executors, &c. of such survivor, to carry on the 
iron works, and other mercantile or trading concerns in 
which he should be concerned at his decease, if they 
should judge it for the benefit of the^persons interested 
in his property under his will; and that if they should 
carry them on, then^ during such time as hi» having 
such a son should be in suspense, it riiouid be lawfol 
for them to cause or permit any part of the stock in trade 
or efieots which should be employed in or belobg to the 
said works or concerns at his decease, to be employed in 
Carrying on the same; and he exempted the'stodk in 
trade and effects so to be employed from the psiymiatt of 
his debts, to the extent and in the manner thereinafier 
mentioned. The testatoraiso d^lared, that if his son, who 
first or alone should attain the age of twerity-one yearsi' 
should be desirous to have the irdri works and concerns 
or any of them continued, and should Signify su<di de« 
sire to his trustees, by any writing under his hapd, the 
amount of the stock and effects then emjpltfyed therein 
should be valued, and his said son should pay (or satire 
in manner therein mentioned) to thetrhsti^ tbe mone^ 
at which such stock and effects should be ^tima^« The 
testator then directed theappli<^tion‘to be made by his 
trustees, of the profits of the iron works daring the 
smpehse of his having a son who should atte^ twenfy* 
’mm years, and of the amount of the, viduat^O, lb be 
paid or semired by his son as before iimbfioMf 
dedat^ tte if hk iron wmks and other 
be so caridad on, and his son, who first or fdobe'lhoiald 
attain IM of twenty^one years, should ebdinh to 

or to gi«a such ' set^uri^ 
stock and.d^^ mnployed ^etdOf of if while lit 
be in auspd^ whether* he shodid anjr' 
sen, Idstruitees diould deem k adrisealde ttfdi^tinhe 
tka, iiktd hob woriQ and coidarh% hr ehlbr e# such 

K k 2 cases. 
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caseii, the iron works and concerns should be discono 
tinned, and the stock and effects employed in the same 
should be sold and disposed of in such manner as his 
trustees should judge prudent and reasonalile, and the 
money arising fron^ the sale, and the gains and profits 
previously arising from the iron works and concerns, 
should h(? disposed of in the manner in which he had 
directed the gains and profits, and the money to be 
paid or secured by his son, in tlic event before men¬ 
tioned, to be paid or applied, or as near thereto as cir¬ 
cumstances would admit. The testator then appointed 
Maule^ LiewelUn^ and Ka^c, executors of his will, and 
guardians and managers of the estate of his children, 
durmg theijr minorities, and he also appointed his exe¬ 
cutors and his wife guardians of the persons of his 
children; and he authorised his trustees to employ any 
i>ersons in the management the iron work and con¬ 
cerns, at such salary, and to repose in them such trust 
or authority in conducting the trade, and in the manage¬ 
ment and disposal of the estate employed, or to be em¬ 
ployed, and in the receipt of any debts to be con¬ 
tract^ therein,' 'as his trustees should in their discretion 
think fit. 


On the 12 th of Augmi 1817, William Crawsha^ sent 
a writtkf‘hodee to the excecutors of Hall, that he con- 
sidered/th# par^mhip absoltitcly dissolved by Hal^s 
death^;;il^ would not consent to carry on the tiVorks in 
co>n|jEUl^bn with his representatives. * ; 

The bill in the first causey filed hy Crtpooska^ 

against the executors of Mr. Hall, pmyed, ^U djiilairatidn 
that the partuei^ip the Hamtilf aiiti in 

the irou and fedsifieis .thereof, 

'becaam.nbsdluh^'’^^ or deterinih^f 

of Mr. fHUt m ffom th^ period ; an .the 

' " ' '"V" . ' part-- 
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{>artnership dealings, from the foot of the last settiement 1$18. 
thereotj previous to his death, and payment of the 's.«s-w 
balance, (after satisfaction of the partnership debt&) 
between the Plaintiff and the executors of Mr. Halit aesi- Hawj.. 
cording to their respective interests; a sale of all the p$ru 
nership effects, and a division of ihe^roceeds. 

The Defendants, the executors of HaUt admitted that 
no written articles were ever entered into between Wth 
ham Crawshay and Halit any such articles, as th^ be¬ 
lieved, being considered unnecessary, inasmuch as the 
proportions to which the partis were intitled in the 
leasehold premises, and the leases, sufficiently asoeitmned 
their rights and interests as long as the leases endured. 

They denied that by the death of Halit his interest In 
the premises and iron-works determined or was in'any 
respect affected, submitting that they were intitled to the 
premises and iron-works, as tenants in common with 
ham Cramhayt for the residue of the terms of years 
which they were holden, and to carry on iron-works 
for the benefit of the family of Halit in the same man¬ 
ner as he carried on the same with William Crawha^t 
and according to the directions of his will, until one 
of his sons should attain the age of twenty-one years. 

They stated that the iron-works were absolutely neces¬ 
sary to the beneficial enjoyment of th^ leas^old pre¬ 
mises ; and they insisted, that it appeared fronnhis will 
and codicil to be the int^tion of 
that his ln^atees should, for tbetaselves and 
sentativeS and feraiUes respectively, have an int^st in 
the premises and iron-works^ commensurate 

with fiir which they were holden j^that the joint 

int^^t Cramh^if end HaU had therei^c 

was rmt an Interest in an or^niiry trading,partnership* 
but an int^est g^ven by to |hein, for 

the ben^t of th^^elves and tbebr respacthre JteiUes,Gom- 

K k 3 mensurate 
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niensurate with the terms of years for which' the l^e> 
hold premises were holden; and that therefore no sale 
of the property ought to be directed by the Court in 
opposition to the bequest of Richard Cramkay, and to 
the will of Halli whose family would in that event be 
deprived of the beneHts intended and contemplated by 
him, to ^be derived from the leasehold premises and 
iron-works. 


The .bill in the second cause, filed by the executors 
and the children of Mr. Hall against William Cra-mhay, 
prayed, a declaration that the executors were entitled 
to the leasehold premises and iron-works, for three- 
eighth parts thereof, as tenants iii common with William 
€rffmhay, (who was entitled to die other five-eighth 
parta), until one of the sons of Hall should attain the 
age of twenty-one years, and to carry on the iron-works 
with William Creemhay, for the benefit of the family of 
HaJl^ in the same manner as Hall carried on the same, 
and according to the directions of his will, until one of 
his sons should attain the age of twenty-one years, and 
that then such son, if he chose, would be entitled to the 
said leasehold premises and iron-works, for tbree-^ghth 
parts thereof, a? tenant in common with William Craw 
shay^ for the remainder of the said terms of years, and 
to carry pn the iron-works with William Cramhay ac¬ 
cordingly. The bill also prayed, die consequential 
accornilf and directions. 

On. thiw day a motion was made ip liehalf, of WiUiam 
Crqwshay, that it might be referred to the ^faster, to 
t»)nsider japd apprenre a proper plan for the si^ and dis- 
posid of the whole of the co-partnership pro¬ 

perty, estate and^'ef^^ Induding the.gia^-^U of the 
joint trade, hnd tbatutho J^aster mi^f pr^C^ # a^le 
thereof hnhicdiateiy. ^ ^ 

'''* Sir 
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Sir Samuel ItomiUy^ Mr. BelU Mr. Hornet and Mr. 
Rigl^t in support of the motion. 

The partnership subsisting without any agreement 
for its continuance during a certain term, was dissolved 
by the death of Mr. Hall. As lo^g as the surviving 
partner carries on the trade with the original capitttl) 
the representatives of the deceased are, according 
to the doctrine of Crevtashay v, Collins (rt), entitled to 
an account of the profits; but it is by no means 
clear that the surviving partner could render them re¬ 
sponsible for a loss; an event of probable occurrence in 
a business, producing very uncertain returns; highly 
profitable in some years, and in others jsroportionately 
disadvantageous. Mr. Cra'wsliay, therefore, insists on his 
right to a judicial declaration of the dissolution of the 
partnership. The object of the motion is not to obtain 
the effect of a licaring; the decree would direct an-ac¬ 
count as well as a sale. But were the order for a sale 
decretal, the Court would not, on that objection albne, 
compel the surviving partner to Carry on the trade, 
during the interval which must elapse befijre a decree 
can be obtained, upon the terms of admitting the repre¬ 
sentatives of the deceased to a participation in the pro¬ 
fits, without being entitled to obtain from them contri- 
tribution for a loss. Waters v. Taylor [h ); Forman v. 
Homfray (c); FeatJm stonhaugh v, Fenwick, {d) 

Sir Arthur Piggottj Mr. HaHt, and li&Xi jWinthrop, 
against the motion. r , 

The oi^cir sought is decretab> and cannot be obtained 
on motion. The object of Mr. Crawshay's suit is, a 
judicial declaration of the disiiolution of the partnie^lHp^ 
and a sale. The Court not, by this sumihary 

(a). IS ' |lo F0atherit60(^^^, IY Tm, 29S. 

(i) 15 Vet. to. t , (c} S Vet, & ^eahi, 829.' 

(d) IT Vet. 398. * 

K k 4 pro- 
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V- 

Were the order in its nature interlocutory, at least it 
cannot be obtained on this application. The motion 
though intitled in both causes, can be made only in the 
first, the object of the second being foreign ; and to the 
first cause, neither the wddow or the children of Mr. HaU 
are parties. Under the residuary clause in the late 
Mr. Ci a'voshay'^ will, Mrs. Hall became intitled to the 
residue, including the iron-works and stock in trade, as 
joint-tenant with her husband; that interest was not 
devested by the codicil, and at the death of her husband, 
the whole devolved on her by survivorshi}^; slie is~ there¬ 
fore a necessary party; and before the suits cun proceed, 
th6 posthumous son of Mr. Hall born since their insti¬ 
tution, must be brought before the Court. 


(? 

4 


Independently on these preliminary objections, the 
order cannot be obtained on the merits. Virst, thi'. is 
a case, not of partnersnip in trade, but of joint interest 
in land; each party may apply for a partition, or sell 
his own share, but cannot compel a sale of the whole. 
The manufacture of the produce, was merely a mode 
of enjoyment of the land; not a trade. Next, the 
leases taken during long tenns of years, for the pur¬ 
poses of the partnership, amount, in the absence of 
express sigreement on that subject, to evidence of an 
intention to continue tlie partnership during the conti¬ 
nuance of the leases. Lastly, it was the manifest Inten¬ 
tion of the late Mr. Cra'mha^y in the provisions of his 
will, that the duration of the partnership should be 
commensurate with tlu? duration of the leqses. The 
l^acy of 25,000^ to is given expressly m a 

capital for hiirt to beixane a partner po long as the 
lease endures.’* * 


The 


3 
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The Lord Chancellor. 

An important consideration is, whetlier this business 
is such as would subject the parties to become bankrupts. 
Tlie distinction is obvious, and for this purpose matcriat, 
between a partnership in trade, an<J a joint-interest itl 
land. As between tpnants in common, the Court does 
not dibsolve the tenancy, but leaves each t9 sell his 
share; while in ciiscs of partnership in trade, unless 
under particular circumstances of the trade, the rule 
is difierent. 


1818. 


Ckawshay 


p. 

Mavix. 


Sir Samuel RomiUy in reply.^ j 

on the death of Mr. Hall, his interest in the trade 
devolved to his widow by survivorship, his executors 
have no interest, and the second suit is improperly 
instituted by them. But the objection is untenable. 
The codicil of the late Mr. Cramhay withdrawing the 
trade from the opeiation of the residuary clause in his 
Yiill, disposes of three-eighths in favour of 'We, Hall 
alone, to the exclusion of his wife. 

The objection that the children are not parties to the 
first suit is equally unfounded. They have no fixed 
interest. Mr. JHh/Z’s will contains only a contingent 
bequest in favour of a child who shall attain twenty-one. 
The motion, however, ik made in both causet^^'and the 
persons interested under that will are therefijre before 
the Court. 

It is dear that the property consists not of a mere 
joint-interest in land, but of a partnership in trade. 
The business includes the maimlaeture of enre purdhased 
from strangers* ahd Is such as atdbjecis the parties to the , 
bankrupt laws. Hr. Crawshay, the testator, described it 

aa 
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In asuitinsti’' 
tuted for the 
dissolution of 
a partnership, 
it being clear 
on the hill and 
answer that 
some party is 
intitled to a 
dissolution, a 
sale of the ■ 
partnership 
proMity may 
be directed on 
motion. 


as a tiade. He gives, not an interest in Jeaschold pro¬ 
perty, but a share in a trade, of the capital of which, 
that Icascliuld property forms a part. Tlie expression 

so long as the lease endures,” assigns no definite pe¬ 
riod. Among the several subsisting leases, to which is 
the Court to refer those words ? The testator evidently 
employetj them only to denote the intention of passing 
his whole iiiterest in this stock in trade. It is absurd to 
impute to him the design of imposing on his legatees 
the obligation of receiving as partners, the rcpreseiit- 
atives of such of them as died or became insolvent; a 
creditor for example taking out administration. On 
that construction, under the bankruptcy ol’ one, bis 
assignees being competent; to sell his intcrod, might in¬ 
troduce the purchaser as a new partner, during the 
continuance of the leases. 

The order sought is in strict conformity with practice. 
The Court, more especially where infants are concerned, 
takes immediate measures to terminate a tnuling, which 
is in effect condfucted with the properly of others. 

The Lord Chancellor. 

The ol^cct of this motion is a sale of the partnership 
property; and in whatever terms expressed, the Court, 
if it directs a sale, will so direct it, that the property may 
be sold in the manner most beneficial for all parties 
interestfd. Where a suit Is instituted for the dissolution 
of a paitnership) and where it is clear on the bill 
and answer that all or some of the parties have a 
r^ht to a dissolution* it is not contrary to the course 
of practice to direct a sale on motion. The two modes 
cf proceeding fbr obtaining an immediate' order for a 
sale, either to set down the cause for hearing on bill 
and answer, or to apply by motion, are the same in 
effect* 4hough different in tbrm. The reason of that 
’ 2 practice 
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|[)ractice is, that if one partner has a right to consider 
the partnership as at an end, it may continue for the 
purpose of winding up the afiairs; hut being by-death, 
or notice, or any other mode of determination, actuaUy 
ended, no person in possession of the property can make 
any use of it inconsistent with that purpose, (a) If any 
person, therefore, conducts it otherwise, the ^ourt will 
appoint a manager to wind up the concern (5), and will 
direct inquiries in what manner it can be wound up most 
beneficially to those interested. The object of this mo¬ 
tion, therefore, might be obtained, notwithstanding the 
objection of form; and the difficulty with regard to 
parties, might also be remedied by allowing the case to 
stand over for the bill to be apiended; and the question 
is to be considered on the part of Mr. Cramkat/, as H* 
the infant children of Mr. Hall had applied for a 
declaration that the partnership is not dissolved. 


1818. 

'CftAWSflAY 

V. 

Mauls. 

If a partner¬ 
ship IS actually 
folded, no per¬ 
son can make 
any use of the 
property in¬ 
consistent 
with the pur¬ 
pose of wind¬ 
ing up the 
concern. 


(a) ** There are various ways of dissolving a partnership: effluxion 
of time; the death of one partner; the bankruptcy of one, which 
operates like depth; or a dry naked agreement that the partnership 
shall be dissolved. In no one of these cases can it be said, that to 
all intents and purposes the partnership is dissolved; for the con¬ 
nection still remains, until the aH&irs are wound up. The represent-' 
atives of a deceased partner, or the assignees of a bankrupt partner, 
are not strictly partners with the survivor or the solvent partner; but 
still, in either of those cases, that community of interest remains 
that is necessary until the afiairs are wound up.” Lord Eldon C. 

‘Ex parte Williamst 11 Ves. 5. And see Peacock v. Peacock^ 
16 Vet. .67. Wood V. Braddxc^t 1 Taunt. 104. Wilton v. Green- 
wood, ante, p. 480. H»res soeii, quamvis socius non est, tamen 
ea qus per defuncium inchoata mnt, per hmredem expUcaarl debent. 
JMg. Hi. 17. tit. 2. I* 40. Si, vivo Utio, negotia qfiis administrare 
empi, intermittere mortuo eo non debeo, nova tamen inchoare 
necesse mibi non est, vetera expHcare ac consmvare necessarium est: 
ut accidit cum alter ex sociis mortuus est; nam quaecunque prioritt 
negotii expiicandi causa geruntur, nihiium refert quo temporn,coii> 
summentur, sed quo tempore tnchoarentbr. XHg. ^ s. S. 

1. 21. t.2. 

{h) Harding v, Glover, is Vet, 261. 


The 
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The general rules of partnership are well settled. 
Where no term is expressly limited for its duration, and 
there is nothing in tlie contract to fix it, the partner¬ 
ship may be terminated at a moment’s notice by either 
party. By that notice the partnership is dissolved, to 
this extent, that the Court will compel the parties to act 
as partnep, in a partnership existing only for the pur¬ 
pose of winding up tlie affairs. So death terminates a 
partnership (a), and notice is no more than notice of the 
fact that death has terminated it. (5) Without doubt, 
in the absence of express, there may be an implied, 
contract, as to the duration of a partnership; but I must 
contradict all authority, if I say that wherever there is a 
partnership, the purchase of a Jeaseliold -interest of 
longer or shorter duration, is a circuinsrance from which 
it is to be inferred that the partnership shall continue as 
long as the lease. On that argument, the Court holding, 
that a lease for seven years is proof of partnership for 
seven years, and a lease of fourteen of a partnership for 
fourteen years, must hold, that if the partners purchase 
a fee simple, there shall be a partnership for ever. It 
has been repeatedly decided, that interests in lands 
jjurchased for the purpose of carrying on trade, are no 
more than stock in trade. I remember a case in the 
House of Lords about three years ago (the case of the 
Carron Company), in which the question was much 
discussed, whether, when partners purchase freehold 
estate for the purpose of trede, on dissolution that estate 
must not be considered as personalty, with regard to the 
representatives of a deceased partner ? (c) 


•t 1 

(a) ** Althoagfa the parttmpship is entered into for a t^m of years, 
it is previious|ly dissolvt^ by the death of mther of the partners, unless 
there be^express stipulations^ to the contrary.” Croayfefd v. JSamil- 
t0n, s 251 . 

(5) Se^ TuSiamy v. KoUe, 3 Mier. 514. 

J®<^p.52l. 

' t 


The 



GASES IN CHANCERY. 

Tlic doctrine, that death or notice ends a partnership, 
has been called unreasonable. It is not necessary to 
examine that opinion, bat much remains to be con¬ 
sidered before it can be approved. If men will enter 
into a partnership, as into a marriage, for better and 
worse, they must abide by it; but If they enter into it 
without saying hOw long it shall endure,^they are 
understood to take that course in the expectation that 
circumstances may arise in which a dissolution will be 
the only means of Saving them from ruin; and consider¬ 
ing what persons death might introduce into the part¬ 
nership, unless it works a dissolution, there is strong 
reason for saying that such should be its effect. Is the 
surviving partner to receive into the partnership at 
all hazards, the executor or administrator of the de* 
ceased, his next of kin, or possibly a creditor taking 
administration, or whoever claims by repmentation or 
assignment from his representative ? {a). 

If 


{a) The reasoning, on which the doctrines discussed in the 
text, rest, (derived originally from the principle, that the 
contract of partnership is founded on a 4ekctus persona^) 
has received a fuller illustration from the Civilians, than 
from any authorities in our domestic jurisprudence. Ac¬ 
cording to the Homan law, a partnership was dissolved, by 
the death of eitlier of the partners. ** Solvitur adhuc societas 
etiam morte socii, quia qui societatem contrahit, certam 
personam stbi digit.’* Inst, lijb* 3. t. 26. s. 5., and sec to the 
same ei&ct ^ Ith* 3. t» 2. 6» s.6., IT. f.2* 4*. ^ 1.63. 

s, 10. So rigidly was this doctrine enforced, that a stipulation, 
for admitting the heir of the deceased, iuie the' partnership, 
was declared void.* ** Nemo potest societatem l^ssrdif suo 
sic parare ut ipse h«res socius sit.” Dig* Hi* 13S, 

** Idem (Fapidanus^ respondlt societatem non phase ultra 

mortem 


no9 
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perty, liad thought proper, by his will, to declare that 

vRAWSHAY ^ 

lllb 


V. 
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mortem porrigi; et i(V30 nec libertatem de supremis judiciis 
constringere quis potent, vel cognatum ulteriorem proximi» 
oribus inffrre. Dig. lib, 17. t, 2. 1. 52. s. 9. Adeo morte 
socii solvitur societas, ut nec ab initio pacisci possimus, 
ut haeres succedat societati. Dig. lib, 17. t, 2. 1. 59. So¬ 
cietas quemadmodum ad hseredes socii non transit, ita 
nec ad adrogatorera; ne alioquin imitus quis socius effidaiur 
ei cui non vult. Dig. lib. 17. t. 2. I.Q5. s. 11. Nulla socie- 
tatis in aeternum coitio est. Dig. lib, 11. t.% 1.10. 

This restraint on the transactions of adults, without any 
purpose of public policy, is justly censured by Pothier. 
La raison de cette decision, etoit que la soci^te ^tant un 
Droit qui est fond^ sur Tamiti^ que les parties ont Tune 
pour I’autre, sur la confiance r^dproque que Tune a dans 
la fidelity et les bonnes qualit6s de Tautre, U^oit contre la 
nature de la society, qu'elle pbt se contracter avec une 
personne incertaine et inconnue, et par consequent avec 
les heritiers des parties contractantes, qui lors du contrat, 
^toient des personnes incertaines, l*associ4 ne pouvant pas 
meme s’engager a se donner pour h4ritier une certaine 
personne. I.. 52. 9. d. tit. Cette raison ne me paroit 

pas bien decisive, et je crois qu’elle a plus de subtility que 
de solidite; c*est pourquoi, je pense que dans notre droit, 
quoique reguUerement la sod^te finisse par la mort de Tun 
des assod^s, et que son h^ritier ne lui succede pas aux droits 
de la soci^ pour I’avenir; n^anmoins la convention qu’il y 
succ^dera ^t vdable: e’est Favis de Tanden PraticienMasner, 
des associations, 28 a. 33. {TraUe du contrat de soditSi c. 8. 
s. 3. p. 139,140.) ’ 

The doctrine for which Pothier contends, though different 
from that of Argou (Institution au droit Francois, livr. 3. 
ch.32. p.324.), and Denismt^ (voce socidt^, p.539.) who 
adopt tlie principle of the Digest, is established by the Code 
NapcleoUt {Code civ. art. 1668.) The law of Bi^and im¬ 
poses nb resent on the period of partnership, ir the de¬ 
scription of persons to whom, on the death of the original 
paitberi, thebehefitpf the contract is reserved, Stuart v. Earl 

of 
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his legatees should continue the partnership as long as 
the longest of tlie leases should endure, no person, 

I agree, 


of Bute, Ves. 212., 11 Fes, 657; 1 Doive 73,; Balmain t.V 
Shore, 9 Ves. 500; and see'IjpcrrMerv. Cuhnirigham, 6 DOKtte76,; • 
but according to the doctrine of the text, without expr^l^ 
stipulation to the contrary, partnership is dissolV^id by the 
death of either partner; the contract not subsisting for 
the benefit of representatives; PenrCc v. Chamberlain,' 
2 Ves. 33.; Godfrey v. Broxming, ib. 34., ahd other autho> 
rities cited in the notes to the present case. 

When the number of partners exceeded two, the death of 
one, effected a dissolution among the survivors. Sed et si 
consensu pluriinn societas contracta sit, morte uhius socii 
solvitur, ctsi plures supersint; nisi in coeunda societate 
aliter convenerit. Inst, lib.-6. t.%6, s. 5. Morte unius 
societas dissolvitur, ctsi consensu omnium coita sit, plurest 
veto supersint, nisi in coeunda societate aliter convenerit. 
Dig. lib. 17. t, 2. 1.65. s. 9. La raison est, qW les qualit^s 
personnelles de chacun des associ^s entrent en consideration 
dans le contrat de soci6t<^; je ne dois done pas ^tre oblige 
lorsque Tun de mes associes est mort, a demeurer en soci^te 
avec les autres, par ce qu’il se peut faire que ce ne eoit que 
par la consideration des qualites personnelles de celui qui 
est mort, que j’ai voulu contracter la soci^t^. Pothier 
Traits du Contrat de SociiH, c. 8. «. 3. p. 141. 

A partnership, without express agreement for its contiuu> 
ance, might be dissolved by either party, provided that the 
renunciation was bona fide, and seasonable, (tempestiva). 
Dissociamur renunciatione, drc. Dig. lib. 17. t,2. 1. 4. 
Tamdiu societas durat, quamdlu consensus partium integer 
perseverat. Cod.lib. 4. ^.37. /. 5. .Manet autem societas eousque 
donee in eodem consensu perseyeraverint. At cum aliquis 
renunciaverit societati, solvitur societas. Sed plane si quis 
callide, in hoc renunciaverit societati, ut obyeniens aliquod 
lucrum solus habeat, veluti si totorum bonorqm socius, cut^ 
ab aliquo heres esset relictus, in hoc renunciaverit socii^R, 
ut hereditatem solus lucnfaceret, cogitur hoc lucvbid^tcom- 
municare. MiM. iib.S. t.2^. s.S. Labeo Bosteri- 

drum libris scripsit, si renunciaverit societati untis ex sociis 
eo tempore quo interfiiiit sodi non dirimi societatern, com* 

mitterj!' 
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I agree, claiming under that will, could enjoy the bene¬ 
fits conferred by it, without submitting to the incon¬ 
veniences 


.mittere eum in pro socio actione.; nam si eraimus mancipia, 

, inita societatc, deiifde renunc||^ mihi co tempore, quo 
venddre mancipia non expedit, hoc casu qai'a deteriorem 
causam mbam facis, teneri te pro socio judicio. Proculus' 
hoc ita verum esse, si societatis non intersit dirimi socie- 
tatera: semper enim non id quod privatim ihterest unius ex 
sociis servari solet, sed quod societati expedit. H®c ita ac- 
cipienda sunt, si nihil dc hoc in coeunda socicietate convenit. 
Dig. lib. 17. t- 2. 1. 65. .v. 5., and see Dig. lib. 17. t. 2; 1. 14'., 
/. 17. A. 2«, /. 65. s. S, 4*. 

The Editor is not apprised of any direct authorities in the 
English law, on the distinction betwecn’^feasonable and 
ul&easonable dissolution \ but in one instance, the Court of 
Chancery seems to have assumed jurisdiction to qualify the 
right of renunciation, by reference to that distinction. “An 
application was made, some years ago, to the Court of 
Chancery, for an injunction to inhibit the Defendants from 
dissolving a commercial partnership; tlie other * side pro¬ 
posed to -defer it, as not having had time to answer the 
affidavits; but it was insisted, tliat this was in the nature of 
an injunction to stay waste, and that irreparable damage 
might ensue. At length the Court deferred it, the Defend¬ 
ants undertaking not to do any thirq^ prejudidul i,u the 
meantime. But no doubt arose concerning the general 
propriety of such an application. Chavany against Van 
Sommer, in Chancery M. T. 11 G. S.,*' (3 Wooddeson, 
Lect. 416. n.) The register contains the following entry of 
the original application in this case. Pet^r Chavany Plaintifl*, 
James Vttn' Sommer, and Others, Defendants. 14th A^o- 
•oember 1771. “ Whereas Mr. Solicitor-General, of counsel 
with the Plaintiff, this day moved' and offered divers reasons 
unto this Court, that an injunction may issue to restrain 
the said Defendants, James Van Sommer, &c. froxti dissolving 
or breaking up the co-partnership, now carrying on between 
the Plaintiff and the said Defendants, fee.; or from doing 
any act whatever tending thereto, and disp to restrain the 
said l^fishdants/Ac. from selling or disppst^ of, or jomii^ 
in the^sale^ commyance, dr > assignment of the leasehold 

estates, 
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'Veniences which it imposed; but I find notliing to that 1813. 

effect in Ins will. It might have been plausibly, though cravsha^ 

I think V- 
Mitircx. 


estate, and interest belonging to the said co-partnership^ 
or contracting for the sale thereof, or, joining in such con¬ 
tract, in the presence of Mr. John Coc&s and Mr. ^addock^ 
of counsel with the Defendants, who prayed, that the said 
notice might be saved; whereupon, and upon hearing what 
was alleged by the counsel on both sides, it is ordered, 
that the benefit of the notice of the said motion be saved 
till the last day of this term, the Defendants consenting not 
to do any thing contrary to what the Plaintiff now prays, 
in the meantime, and it is further ordered, that the De¬ 
fendants do file their affidavits two days before." {Reg* Lib, 
A. The benefit of the notice ^as afterwards 

saved till the first general seal ensuing the (erm, {Jd. JbL'lk) 
and on the 25th of November, the Defendants obtained an 
order for time to answer. {Id, fol, 14:7•) ,'i^e register 
lias been searched to the end of Trinity terra 1775, without 
tUscovering any farther trace of this cause.- In another 
case, the Court qualified the obligation to continue a part¬ 
nership, by reference to the design of the contract; and 
directing an inquiry, whether the business could be carried 
on according to the true intent and meaning of the articles, 
expressed a determination* to dissolve the partnership, if 
the Master reported in the negative. Baring v. Dix, 
1 Cojr, 213. Montagu on partnership, i, p. 90.; and in 
Wafers V. Taylor, 2 Ves, 4* Beam, 299, Lord Eldon de¬ 
clared a partnership dissolved by tha conduct of the parties, 
rendering it impossible to conducf; the undertaking on the 
terms stipulated. * See Benisart voce Sociit4, s, l% jp, 539. 

It seems clear, that in.gener^, the Court of .Chancery, 
will compel specific performance of an agreement for a 
partnership, Buxton v. Lister, S Ath. 385.» Anoaf 2 Ves, 629 *; 
but hard Eldon is represented to have hdd». that this dpcs, 
trine is not Applicable to partnerships, ^bich may be Jm". 
mediately ' disisolyed, Hercy v, Bireh,’9 Vei, S^, l^e 
Maddoel/s Pfinav^ Bract, vol,u p.idl, 2dedii.y‘J^]s dis- 
tinctient, however, must be received, it is prea^|ped,> not 
without qualification. In niiBty such" cases, though the 

You I, LI . part- 
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I think not effectually, contended, that and Hall 

were Ixmnd to continue partners as long as they lived ; 

but 


p^nerahip could bff immediately dissolved, the performance 
of the agreement, (like the execution of a lease after the 
expiratiop of the term, see Nesbitt v, Meyer^ ante, p, 2%.) 
might be important, as investing the party with the legal 
rights, for which he contracted. 

The effect of the lunacy of a partner, as a ground for 
a court of equity to decree a dissolution (for it seems clear, 
that lunacy does not, like death, ipso facto dissolve the 
partnership) is not yet settled by decision; Hud/eston’s 
case, cii. 2 Ves. 34, 35., Sayer v. Bennet, 1 Cox, 107., 

1 Montagu on Partnership, notes p. 16., (in that case, the 
question was compromised before the trial of the issue; 
Mr, Cox’i Mss.); the dictum of Lord Thurlow in Adams 
V. Liardet', citi 2 Ves. Sf Beam. 300. 304. Waters v. Taylor, 

2 Ves. Sf Beam. 303, 304. It seems principally a ques¬ 
tion of circumstances, to be decided by reference to the 
particular character of the disease, as permanent or 
temporary, the terms of the contract, and the nature ol‘ 
the undertaking, as imposing on the lunatic, an obligation 
of active interference, for the performance of which he is 
disqualified, or reserving to him a right of inspection, by 
the suspension of which the safety of his estate is hazarded. 

The following note of Hudleston*» case, no report of 
which has yet appeared in print, is extracted from a 
manuscript in the possession of Mr. William Blackburn, and 
agrees •verbatim with the account of that case in Lord Col- 
Chester'^ MSS., for access to which, the Editor is indebted 
to yLt.'Beli* 


In Chancery, 
Nov. 25 , 1734 . 


WREXHAM t>. HUDLESTON. (o) 

« THE case wds, that the Plaintiff and Defendant, and 
one Isaac SpiUMer, in Nwember 1716, by articles, entered 

V t- 




(a) Jgqg. Lib. B. 17^4. fo/^ ^7. 
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but the words catiuot be represented as imperative on 
any other persott. The difficulty on the part of those 

who 


. . . • , . 

into a partnership in the mercer’s trade, for seven yeat?, 

from Michaelmas 1716, w'ith a proviso in the articles, that 
HudlesUm might, at any time after the first year, be at 
liberty to withdraw from the partnership upon the like terms 
and in like manner, as upon the death of a partner, the 
executors or administrators of a deceased, partner were, 
by former articles of partnership between one Reynell de¬ 
ceased, and the present partners in 1710; and in all other 
matters, the partnership of 1716, was to be carried on in 
the same manner as by the agreements in the former arti¬ 
cles; by which articles it w'as agreed, that in case any of 
the partners died before the expiration of five years, (which 
was the term they agreed upon) the executoire. Set. of the de¬ 
ceased partner, were to take the share of the deceased 
partner according to the last account stated, which was 
agreed to be once a-year done, and the surviving partners 
were to take the whole stock, and pay the executors by 
instalments at several days and to give bond, &c. 

It appeared that in the new partnership, in the year 1720, 
Plaintiff Wrexham, upon losses in the S. S., in September in 
that year, became lunatic, and so continued till Ociohet' 
1725. And in January 1720, the other partner, Spiltimberf 
died, and thereupon, in September^ 1721, the widow and 
executrix of Spiltimberf and the brother, wife, and relations 
*of Wrexham^ make up an account with and by 

deed, agree to dissolve the partnership. 

Wrexham, upon his recovery in 1725, went a journeyman 
to Hudleslon, and never complained of the account, Set. 
till filing this bill in 1732, by which he prayed to set aside 
the account settled in September 1721, and to have an ac¬ 
count against Hudleston, for the partnership, till Michael’- 
mas 1723, according to the articles in 1716. Defendant 
Hudleston as to the account of September 1721, if th'eife 
appeared any errdr)s therein, submitted, the same be 

rectified. And upon opeening the cause, that tnalij^r, and 
every thing else in difference between the Halhtiff and 
Defendant Hudleston^ were, by consent, referred to arbi- 

L 1 2 trator*, 
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who insist that tlie partnership is to continue as long as 
the leases, is this, that they cannot insist that it is to 

con- 


trafeors, and the only point reserved for the judgment of 
the Court was, whether Plaintiff should have an account of 
the two 3^ears partnership, from Michaelmas 1721, to JVf*- 
chaelmas 1723, as,against Defendant, Hudlcston, 

. And for Defwdant it was objected, that by the death of 
fipilimber, and the lunacy of Plaintiff, and by proviso in the 
articles, the partnership was determined in 1721, &c. 

But Lord Chancellor holds, that lunacy does not dissolve 
the partnership, even as to the party incapacitated, much 
less its to the rest; and though in partnerships the parties 
rely upon the mutual skill and assistance of each other, yet 
that is to be understood subject to the common accidents of 
life, as lunacy is; and were an incapacity of this kind to 
determine a partnership, why may not any sickness, or fever, 
or fit of the gout, &c. ? It is true, lunacy is generally of 
longer continuance, but yet is uncertain, and it may be soon, 
in some cases, and in others later, removed. 

As to the determination of the partnership by the death 
of Spiltimber, His Lordship gave no opinion, whether, in case 
of a partnership of three or more, and one dies, the whole 
partnership is dissolved or not; but seemed to indline that 
it was not, but in the present case lield the partnership not 
dissolved by the death of Spiltimbert because, in the first 
articles to which the second refer, it is provided, that if one 
of the partners die, the survivor shall take the whole stock, 
and pay the executors by instalments; which shews the in¬ 
tention that the partnership should survive and continue as 
to the others. As to the proviso by which Mr. Jhidleston 
had liberty to withdraw from the partnership, &c., that is 
not for dissolving the partnership, and by tlie accident of 
Plaintiff’s lunacy became impracticable and impossible to be 
pursued, &c. As to the length of time, and acquiescence 
since by Plaintiff, &c. there is nothing but silence, and no 
act,dope to ratify the transactions during the lunacy, which 
were certainly null in themselves for want of sufficient au¬ 
thority in the parties transacting. .And His Ldrdship deern^d 
it might seem hard upon Hudleston, during the lunacy, to 

6 'be 
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continue between the original partners and their rcpre- 1818. 
sentatives; for they Iiave admitted, and must admit, 

that : 

Mapus. 

be at all the hazard, &c. and no pro§t, &c.; but it often 
happened so in other cases as of infants, &c. however that 
it would be reasonable to consider Hudleston as to his ex- 
traordinary trouble, &c.; but His Lordship declared his 
judgment, that the partnership accounts ought to be carried 
on to Michaelmas 1723, the time for determining it by the 
articles; and as to all other matters the account, &c. referred 
as before to five arbitrators. 

Note. — His Lordship mentioned the case of Mr. Caw- 
bridge a few years ago, who was a lunatic ami in partnership, 
and His Lordship said he thought the partnership there 
went on during the lunacy. 

No books or cases were cited, but by Mr. JF7oycr for 
Defendant. Vinn. Com. on Justin. Inst, l,S, tit.^, s, 5. 

Domat Loix Civ.l. 1. tit. 8. s.5. and cases put of one paft- 
ner’s becoming bankrupt, or feme partner marrying, to 
shew by what acts of law partnerships might be dissolved, 

&c. 

As to the point of a partner becoming lunatic, if the part¬ 
nership is not dissolved, it must continue with all the con¬ 
sequences of partnership, i, e. the lunatic must be bound 
by the debts and contracts of the other partner, which might 
be greatly to the lunatic’s prejudice, especially if ho has the 
greatest share in the stock, &c.; and to say the partnership 
is to continue as to profit but not to loss,, is pbntrary to the 
very nature of partnership, which is a sharing in profit and 
loss, &c. and in fact is impracticable with respect to all 
strangers and parties dealing with the partnership; because, 
as to them, the stock of the lunatic will be equally liable, &c. 

And to the objection that lunacy is an accident, and the 
act of God, and, therefore, not to prejudice the party, &c. 
that is true with respect to saving conditions j but yet if one 
contracts to assist' another with stock and service, and fit 
consideration thereof is to have a share of the profits, &ci if 
by the act of God, as lunacy, &c. he is disabled «i to his , 
service, and by law his share of the stock is privileged from 
any loss or risk, it can never be reasonable or conscionable, 

L1 3 that 
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that each partner might assign his interest, and assign 
it to any number of individuals, in any number of 
shares; so that in truth the partnership, ’within two 
years after its formation, might not contain either an 
original partner, or a representative of any one of the 
original partners; but might consist entirely of a mul¬ 
titude of psignees. 


In'another View of this question it becomes important 
accurately to Know the nature of the business. It seems 
difficult to establish that this is an interest in land, 
distinct from a partnership in trade; a mere interest in 
land, in which a partition could take place; for when 
persons, having jiurchased such an interest, manufacture 
and bring to market the produce of the land, as one 
common fund, to be sold for their common benefit, it 
may be contended that they have entered into an agree¬ 
ment, which gives to that interest the nature, and sub¬ 
jects it to the doctrines, of a partnership in trade. Such 
is my present view; but both on the merits and on tbi' 
objections of form, the case deserves further con¬ 
sideration. 


The Loud Chancellor. 

It may bo assumed, though the observation is ju»L 
material to the purposes of this application, tluit the de- 

that he should nevertheless have a share of the profits made 
by theptliers sole service and stock. 

This reasoning does hot hold where the incapacity is 
^ort,. or removed soon, but here it %vas total, and during 
the whole time to come of the partnership; and the decree 
seemed the harder in this case because of the great length 
of time since and after the lunacy removed,’!’ 

A Ditmorandum in tlic MS, describes this case, and others 
wfiirib ^icconrpany it, as “ Cases from Mr. FlaycrT 


sue 
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sire of Mr. Crawshay^ the testator, was to keep the con¬ 
cern together. He gives the sum of 25,000/. to Mr. 
Bailey^ as a capital for liiiu to become a partner witli 
his executor, Mr. HaU ; the rest of his interest in tb© 
trade, if he had not made a codicil, would have passedi 
the will to Hall and his wife; the effect of the will 
codicil combined, is this; by the former, the testator 
being possessed of the entire concern, becjueafhed two- 
eighths to Bailey i tlie rest, including the tbrec-cighths 
given by the codicil to William Craimhayt, would have 
devolved under the residuary clause to Hull and his wife; 
the codicil, continuing the gift of two-eighths to Baikyt 
flisposes of three-eighths to William Crawshay^ and ,'of 
the remaining three-eighths to Hallf in exclnsioii, as I 
understand, of his wife. Such being the state of the con¬ 
cern at the death oi' the testator, it appears tliat Bailey 
sold his share to William Crcewdiay^ and it has not been 
disputed in the course of the discussion, that every, pne 
of the legatees was at liberty to sell his interest; the 
consequence is, that the individuals forming the partner¬ 
ship may be changed as often as the partners think 
proper. The question on these pleadings is, whether, 
supposing this the hearing of the cause, the Court could 
order the property to be sold; and wjhether the nature of 
the concern, and of the interest of the sevjgral parties in 
it is not such, that each being at liberty to sell his own 
share, they yet cannot, more particularly by interlocu¬ 
tory application, call on the Court for a sale of the 
whole ? Mr. Crawshayi having bought the interest of 
]\lr. Bailey, carried on the business jointly with Mr. 
Hall, till the death of the. latter. His will seems to me 
to devolve on his executors the discretion of continuing 
or discontinuing this concern, as they should think mont 
for die benefit of his .fomily; und he considers himself 
at liberty (for dio will states as much) to inttodttcefhree 
executors as ^^rtners with Mr. Cramltay, various 
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branches of his family as cestuis que trust of thoser 
cutors, as they must be, if the partnership is continued. 
It is impossible to contend that Mr. Hall may thus 
impose on Mr. Crawshay, the necessity of continuing in 
partnership with his three executors, and their cestuis 
que trusty without Admitting that on the same principle, 
he might have imposed the obligation of receiving as 
partner, any person who might now sustain, or hereafter 
acquire, the character of executor of administrator to 
any of the trustees, or of their cestuis que trust, and 
that Mr. Crawshay miglit have exercised a similar 
power. If this case is to be considered subject lo the 
principles which govern partnerships iii general, I can¬ 
not say that such was the situation of cither party. 


On the death of Mr, Hall, there being no articles of 
partnership, or agreement for its continuance, without 
any notice, and for every purpose, except that of wind¬ 
ing up the concern, the partnership would cease, unless 
the surviving partner, and the representatives of the de¬ 
ceased, entered into some agreement for its continuance; 
and in the absence of articles, or stipulation to the con¬ 
trary, Crawsltay, in the life of Hall, or Hall, in the life of 
Crawshay, might, on the common principles of the con¬ 
tract, by notice, have terminated the partnership. It 
is contended, that the late Mr. Crawshay, having formed 
this business, must have had an intention to keep it 
together, as one concern, though he distributed different 
interests in it among different members of his family; 
had he so said, without doubt, those who took his 
bounty, must have taken it on the terms which he im¬ 
posed ; but there is no such expression in his will or codi¬ 
cil, nor is the effect of those instruments more than lo 
give an interest in aliquot shares and proportions in 
this wncern. He has said# indeed, theX Bailey should 
have in interest to the amount of 25,000/., and should 

be 
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be partner with his executor; but neither the terms nor 
the intent of the will impose on Bailey^ or on his ex¬ 
ecutor, an obligation to carry on the partnership, except 
as between themselves; and if Bailey thought proper to 
sell to Crawshay his interest, a question might have' 
arisen, as dong as the executor was living, whether 
Cramkay, purchasing the interest of BaiUy^ did not 
purchase subject to the obligation which, it is said, this 
will imposes on Bailey; but it seems to me impossible 
to contend, that when the executor was dead, either 
Cramhay or Bailey were bound to carry on the trade 
with the executors of that executor; a proposition 
which cannot be maintained without asserting that they 
were boiirul to carry on the trade with the successive 
executors of that executor, to the expiration of the 
leases. 

It has also been insisted that the purchase of leases 
must be considered as evidence of a contract for the 
continuance of the concern. Unquestionably partners 
may so purchase leasehold interests as to imply an agree¬ 
ment to continue the partnership as long as the leases 
endure; but it is equally certain that there is no general 
rule, that partners purchasing a leasehold interest must 
be understood to have entered into a contract of part¬ 
nership commensurate with the duration of the leases. 
For ordinary purposes a lease is no more than stock in 
trade, and as part of the stock may be sold; nor would 
it be material that the estate purchased by a partner¬ 
ship was freehold, if intended only as an article of stock; 
though, a question might in that case arise on the death 
of a partner, whether it would pass as real estate, or as 

j) ' ' 

stock, personal estate in enjoyment, though freehold m 
nature and quality, {a) It is impossible therefore in 

(a) See Thotnlon v, Dtrow, 3 Sro. C. C. 199. Smithy. Smith, 
5 Ves. 189. Bell v. Phifn, 7 Ves. 453. Balmain V. Shore, 9 Fes, 

my 
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There is ncr 
general rule 
that partners 
purchasing a 
leasehold in> 
terest, must 
be understood 
to have enter¬ 
ed into a con¬ 
tract of part¬ 
nership com- 
mensiirate 
with the du¬ 
ration of the 
leases. 

Whether free¬ 
hold estates 
purchased by 
a commercial 
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on the death 
of a partner, 
as real, or as 
personal, es¬ 
tate, Qtiecre. 


my opinion to hold, that there being many leasess, 
some long, some of short duration, and others inter¬ 
mediate, the partnership is to subsist during the terra 
of the leases, or of the longest lease. By the will of 
Mr, Halli the question, whether his executors and trus¬ 
tees should continue in partnership, is left to their discre¬ 
tion; clear evidence of his opinion, that his interest 
might be separated from CrowsHm^s ; if so, Crawska^^s 
might be separated from his; and upon that construc¬ 
tion of the will of the late Mr. Cramha^^ the argument 
is, that he meant the whole concern to be kept toge¬ 
ther, but cared not who were to be the partners; an 
intention not to be imputed to him unless unequivo¬ 
cally expressed in the words of his will. 


The question then resolves itself into this, what is the 
nature of this partnership property ? The general doc¬ 
trine with respect to a trading partnership is, that where 
there is no agreement for its continuance, any one of the 
partners may terminate it, and admitting the serious 
inconveniences which sometimes ensue, it becomes us 
to recollect the formidable evils which would attend the 
opposite doctrine; nor is it clear that a better rule 
could be suggested; but, whatever is its’ policy, the 
principle of law being established, it is incumbent on 
those who engage in partnership to protect themselves 
by contract against its inconveniences; if they omit that 
precaution. Courts of Justice have no right to redeem 
them from the penalties of their imprudence. With 
respect to mere joint-interests in land, I apprehend the 
rule to be difierent: the parties then becoming tenants in 
common, each cannot call on, his companions to concur 


500. Stmrty, Marquess of Bute, IJ Ves, 665, 6^. SeBeti^ v. 
DamtfiS Bowe, 24S. Townsend v. Devat^nes, 1 Montagu on Partner¬ 
ship^ M?tes, p, 97, Ante, p. 508. 

in 
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in a sale, but must sell his own interest. It is said that 
this is only the case of tenancy in common of a mine; 
if so, I think.that the doctrine with respect to land 
would apply, and not the doctrine with respect to trad<* 
ing partnerships; but a very difficult question may aris^ 
whether, if the parties, being originally tenants in cogi* 
moh of a mine, agree to become jointly interested 
in the manufacture of its produce for the purpose of 
sale, they continue mere tenants in common of the 
mine; still more, if not only carrying the produce of 
their own mine to market, they become purchasers of 
other property of a like nature, to be manufactured with 
their own. On such a case in bankruptcy^ it might 
be a question whether they were purchasers, for the 
mere purpose of better bringing to market the produce 
of their own mine, or for the purpose also of bringing 
a distinct subject to market as traders. On the evi¬ 
dence before me the case is left somewhat doubtful, 
though, I think, that the language of Mr. Hatts wHl, 
and of all the instruments, describes this as a trading 
concern; but under the circumstances it will not be 
wrong to have the nature of the business explained by 
affidavit. If this is a trading partnership the common 
principles must be applied. 


1818. 
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Then comes the question, Can the Court, in such a 

‘ case, direct a sale by interlocutory ordei\ on motion ? 

1 have considered that question much, and I think j,, the instance 

that the Court not only can, but in many instances does, of a trading 

order a sale on motion, in the instance of a trading ^ctuafly'dw- 

i>artiierslnp actually dissolved. Consider the’ incon- ^Ived, the 
. . n T 1 1 1 - . Court orders 

veniencies of a contrary proceeding. By the hypothesis, a sale on mo- 

the. Court has before it the case of a trading partnership 
clearly dissolved, and nothing remains, therefore, but to 
wind up the concern; we must then weigh the conse¬ 
quences of permitting the busines-s of a partnership, 

actually 
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actually dissolved, to proceed until a decree for a sale; 
a decree which, in those circumstances, must necessarily 
be pronounced. An universal rule, that the trade, 
whether beneheial or not, should be carried on till the 
decree, w'ould render the jurisdiction of the Court, in 
many cases, extremely mischievous; and on general 
principle!^ therefore, it is the practice, in the instance 
of a trading partnership clearly dissolved, at once to 
put an end to the trade, where that measure is required 
by the evident interest of the parties. 


I shall reserve ray final decision till I have seen the 
affidavit; and it may be worth consideration, whether 
you will not, in the mean time, bring bet<)rc the Court, 
the posthumous child of Mr. H«IL 


^he affidavit of Mr. Craisoshay^ in explanation of the 
nature of the business, was to the following effect; that the 
iron-works at Cyfarihfa had, from the period of their first 
establishment by his father, been conducted as a trading 
concern; that the produce of the mines consisted of 
iron-stone, coal, and lime-stone; and that, at the works, 
large quantities of iron (of various specified descriptions) 
had been, and were manufactured, sometimes from the 
materials obtained from the leasehold premises in 
question, and sometimes from pig-iron and finers’ metal 
purchased in London, Plymouth^ and Bristol ; that from 
the establishment of the works, the proprietors had been 
in the habit of making very considerable purchases of 
ii:on-ore from Lamashirct pig-iron, and finers’ metal, 
and of old wrought iron, naval and ordnance stores, 
for the purpose of manufacturing the same at the works 
into various sorts of iron, and re-sclling them in that 
manufactured state; that such purchases, (to a large 
amount), manufacture, and re-sale, had been made by 

the 
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the successive 6rms of’ Crawshay, Hally and Bailey^ and 
Crawshay and Hall, during those respective partnerships; 
that the whole of such purchases were made with a 
view to profit, by manufacturing the same at the works, 
into bar and other iron for re-saie, and not merely 
for mixing the same with the iron the produce of the 
works, for the purpose of improving the irfcn of the 
works, or bringing the same better to market; and 
that from the first establishment of the works, tlie iron¬ 
stone, coal, and lime-stone produced from the mines on 
the works, had never been sold in their natural or raw 
state, except a small quantity of coal for the accom¬ 
modation of the labourers. 


T/^e Lord Chancellor. 

This application, whether granted or refused, is one 
of the most important with which I have lately had to 
deal. The motion is made in two causes, to neither of 
which is the widovr of Mr. Hall a party. The first bill 
prays a declaration that the partHcrship is dissolved; 
the object of the second is to compel its continuance, 
omitting to advert to a fact which, in any view of the 
case, seems clear, that Cratvshay could not be constrained 
to remain a partner, but had the same right to dispose 
• of’ his interest, which was exercised by Mr. Hall over 
his own. I am perfectly satisfied that the relief sought 
by that bill cannot be given, that is, that the executors 
of Mr. Hall cannot bind Cramhay to them; whether 
he can Compel dissolution, is quite another question, 
Mr. Hall having, by his will, disposed of his own share, 
and attempted to introduce new partners, there is ob¬ 
viously no equity to constrain these parties to continue in 
partnership, unless it arises from express or implied 
contract, or from directions in the will under which 
they all claim. In that will 1 find no such direction. 

It 
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It Li calculated only to render Bailey a partner in the 
trade, but imposes no conditions on Crarxszsliay. On that 
point, however, it may be sufRcieiit to say, that had any 
such conditions been imposed, yet when the interests ot" 
Bailey and Cra'ixthuy became united in one person, 
and the executor was dead, having made such a M'ill as 
appears In these pleadings, it Would be impossible to 
maintain that an obligation existed among the parties, to 
continue in partnership during the remainder of the 
leases. 


I am also of opinion that, if this is to be considered 
as a partnership in trade, the utmost that can be made 
from the purchase of leases of longer or shorter duration, 
is to propose that as a circumstance of evidence, from 
which may be inferred an implied contract that the 
partnership should last as long as those leases; but I 
find nothing here to authorise the conclusion that such 
was the intention. The purchase of a lease by a part¬ 
nership, is no more than the purchase of an article of 
stock, which, when the partnership is dissolved, must 
be sold. I lay aside the affidavit as to the nature of the 
undertaking, because there is sufficient in the wills of 
Cra*wshay and of Hall^ to call on the Plaintiffs in the 
second cause, to shew that this was not a trading part¬ 
nership, if they meant to insist on that proposition. 
At present, I think that this was a trade. 

■ The next question is, what is the consequence of 
Mrs, Hall not being a party ? It is said that the effect 
of Crawsha^& codicil is hot such as to deprive Mrs. jF/a// 
of her interest under the will. That argument, if cor¬ 
rect, might raise a question somewhat difficult; for con- 
sidenng the nature of the property, including freehold, 
leaa^ald^ and personal chattels, and the power of Mr. 
HaB’ as her husband, over her interest in many parts 

8 " of 



CASES IN CHANCEHV. 


527 


of that property, by reducing them into possession, 
unless we hold that the codicil deprived her of all the 
benefit, which the residuary clause in the will conferred, 
it would not be easy to know w'hat is become of her in¬ 
terest. Mr. Hall has taken on h'jnself by his will to 
dispose of this property, and has given to his wife a pro¬ 
vision which would put her to election, if s^je retains 
any interest in it; and should she elect to take against 
the will, it requires consideration, that stic is not a 
party. T'he infant also is not before the Court; and 
some difficulty may arise from acting in their absence. 
On the other hand, it is impossible to call on Crawshay 
to continue a partner with the executors of Hall, and 
to say til at, whether they are considered as having the 
legal estate only, or as trustees for the family of HaU, 
Crawshay is obliged to unite himself with them as a 
trustee carrying on the trade for the benefit of their 
cesiuis (pie trust; or that he has not at this moment the 
same right which Hall by his will supposed his execu¬ 
tors would have at his death, and his eldest son at 
twenty-one. 



Crawsuat 


V, 


That brings it again to the question, whether this is 
a partnership in trade, or a tenancy in common in 
land ; and, if a partnership in trade, whether the ordi¬ 
nary rule of the Court is, on dissolution by the ileath 
of a partner, to wait till a decree before disposing of 
the partnership property, if the concern is of such a 
nature that it cannot be wound up at once ? I consider 
it clear, that the general rule is not to wait for a decree j 
but, at least if the parties differ as to the mode of carry¬ 
ing on the trad^ the Court will, without reference to the 
objection for want of parties, appoint a manager. Whether 
they will give notice of a motion for that purpose, which 
they shall be at liberty to do, or call on the Court for 
its opinion, and a reference to the Master to state the 

best 



528 


CASES IN CHANCERY. 


1818. best mode of winding up the concern, is what the par- 
cr;;^v ““ determine. 

V, 

Maule. Mr. CmW5//«ysays what I think is not unreasonable, 
that he will not car^ on the trade five-eighths for himself, 
and three-eighths rbr the benefit of others. I de.sire to 
be understood as not deciding against ordering a sale, 
if Mrs. Hall and the infant wore before the Court. If 
Mr. CraxtosJttty will not carry on the trade, it is for the 
benefit of all parties interested, absent as well as present, 
that a manager should be appointed ; and is it clear that 
the Court possesses the power of making the order oh 
motion, without waiting for a decree. 


Jviyzi. yV/e Loud Chancellou. 

The first question that remains to be considered is, 
whetlier Mrs. Hall has any interest in this land ? 
How does that stand in the o})inioii of other persons ? 
First, Mr. Hall disposed of the whole interest by his 
will; and his executors have filed a bill on the siqipo- 
sition that she had no interest; next, if the codicil 
had not the effect which I imagine, on the will, the 
nature of the property renders it extremely inqiro- 
bable that Mrsi Hall should retain any interest; lastly, 
I think the codicil a revocation of the will so far as 
concerns the trade. 'I hc question follows, is it clear 
that the partnership was dissolved by the death of HaUf 
or am I to say that his executors, or any of them, are 
partners at this day in this concern? After repeated 
consideration, I entertain no doubt, either that if this is 
to be regarded as a trading concern, the partnership 
was ended by his death or that it was a trading concern; 
the consequence is, that being a trading concern, and 
the partnership being terminated by Hall*s death, Craw- 
shay would be justified in dealing with the property, 
since that event, as a person who is to wind up the con¬ 
cern 
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cern. That introduces the question, whether I am to 
place a manager on the estate, or* to leave Craivshay to 
deal with the property as surviving partner ? In that 
character lie is at liberty to deal with #t lor the purpose 
of winding up the concern; it is true that other part¬ 
ies are at liberty to deal with it in the same w^y, and 
in the event of differences between them, the Court can 
only appoint a manager to act under its direction. If 
application was made for a manager, it would be the 
duty of the Court, with regard to the infants, to con¬ 
sider wliether that appointment is for their benefit, or 
whether thert* should bo a reference to inquire the ex¬ 
pediency of appointing a manager to wind up the busi¬ 
ness, or ordering a sale. The state of the market 
varies so much, that a sale, which might be beneficial at 
one moment and prejudicial at another, cannot be or¬ 
dered without inquiry. I think that I shall luit do 
wrong in directing a reference to the Master of the 
vacation to inquire whether it is for the advantage of all 
parties that this property should be sold, and, if so, on 
what terms ; without prejudice to any question. 


52‘> 


1818 . 


Crawsiua 


V. 

Mauls. 


“ His Lordship doth order, that it be referred to Mr. 
Courtenay^ the Master of the vacation, to inquire and 
state to the Court, whether it will be for the benefit of 
all parties concerned in the works, that the same should 
be sold, and in what manner, as going works, or that 
they should be carried on for the purpose merely of 
winding up the concern; and for the purpose of mak¬ 
ing such inquiries, the parties arc to be examined upon 
interrogatories, if the Master should so think fit, and 
to produce all books, papers, and writings relatijrig to 
the said works, the production of which the said Master 
may tliink it proper to require; and it is ordert?d. tliat 
Voi., I. M m the 
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Crawsha^ 

V. 

Maule. 


the said Master do pyceed de die in diem^ 31st 
1818. Reg. Lib. A. 1817. fol. 1760. 

. . .. Ill I ll.l..— 


By hi| report, dated 11th December 1818, the Master, 
after stating that it was admitted that it wotild be highly 
injurious to all parties interested, to stop the works, or 
to carry them on merely for the purpose of winding up 
the concern, or to put them up to sale otherwise than 
as going works, and that William Crawsliay had offered 
to purchase the whole of Mr. Hairs share for 90,000/., 
certified that it would be for the benefit of the infants, 
and of all other parties concerned in the works, tliat 
the whole of the shares and interests in the said Icase- 
nold and other estates, &c. vested in the executors of 
Mr. Hall^ should be sold to Mr. Crawskay at that 
price. By an order of the Vice Chancellor, on the pe¬ 
tition of Mr. Cramhay, the report was L-onfirmed, and 
it was “ ordered that the Defendants, G. Maide, J. 
Llcnnellynt and ,71 Kaye, as executors of the said B. HaUy 
esq., the testator in the pleadings named, be at liberty 
to sell and disuse of, to the petitioner, by private con¬ 
tract, at the sum of 90,000/., ascertained and appor¬ 
tioned as in the said report specified^ all the estate, 
shares, right, and interest of them the said Defend¬ 
ants, as such executors as aforesaid, of and in the said 
iron works, and the said late co-partnership of Cra'wshay 
and Hall, and in the leases, farms, lands, and build¬ 
ings, wharf, machinery, &c.” ‘24th. Decembn, 1818. Reg. 
Lib. A. 1818. fol. 204. 


END OF THE THIRD PARI. 
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Ex park PROCTOR. 

(In the matter of John Richard Birch, a lunatic.) 


1818. 
April 7. 


nr^HIS petition prayed the removal of William Birch, The commit- 
tlie committee of the person of the lunatic, on the , 


ground diat he had become bankrupt, and tlmt, in the 

arrangements made, the comfort of the lunatic had not 

been duly consulted. The evidence orf the latter alle- l)ank- 

ruptcy, 

gation was contradictory. 


lunatic not 
removed in 
conset|uencc 


On a petition 
to remove tlie 
committee of 


Mr. Hart and Mr. Wingjidd, in support of the peti- the person, 
tion, insisted that the coiimiittec of tlie person, having 
the management of the funds for the maintenance of the the 

lunatic, was in a situation of pecuniary trust; and relied petition from 

oil Ex-park Mildmay. (a) granting relief 

according to 
the nature of 

the case,) directed an inquiry, whether the comfort of the lunatic was sufficiently 
provided for; regard being had to the sum allowed. 


(o) 3 Vc. 1 . 2 . In Smith y. Bate (‘2 Rich, 6.51.), a testamentar 
guardian having been declared bankrupt. Lord Thurluw directed 
VoL. I. N n a refer- 
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lijc parte 
PuOCTOU. 


Sir Samuel Itomzllj/ for the committee. 

Bankruptcy disqualifies for pecuniary, not for per¬ 
sonal, trusts. I’lic committee of the })erson is chosen, 
not from the circumstances of Ins fortune, but from 
connection and friendship with the lunatic. From such 
an office, bankruptcy, unless under circumstances of 
disrepute, ^ affords no reason for removal; ami many 
affidavits represent this person as highly respectable. 
1 le became bankrupt in NovenibcT, 181G, has obtained 
his certificate, and is now, llierefore, in a situation in 
Mhich no objection could be made to his holding even a 
pecuniary trust. In the case cited, the bankrupt bad 
not obtained his certificate. 


The Lord Chancellor. 

The Court will not remove a committee of the persoii 
merely because he re a bankrupt, whcllier he has oi 
has not obtained his certificate; but l)ankruj)tcy is a 
circumstance deserving particular attention. Even if he 
has obtained his certificate*, yet possessing, perhaps, 
no funds but those which are given for the maintenance 
of the lunatic, the bankrupt is under a temptation ti> 
jij)})ropriate a part to his own support, instead of ap- 
})lying the whole for ihe benefit of the lunatic. In 
the case cited. Lord Ijuughborou^h says, It does not 
fi)llow, tli.at, jf another committee is appointed, I shall 
change the care of the personal attendance of the 
lunatic ; but they would have the administration of the* 
money.” It is true, it would not follow' in many cases, 
that the Court would change the custoiiy of the person ; 
but there are instances, in which it might not be jirac- 
ticable otherwise to secure the allowance. The Coui't 


a reference to the Master, “ to approve a proper person to have the 
care of the person of the infant.” 


undoubl- 
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undoubtedly possesses a species of controul over tlie 
funds, if spent improperly by the bankrupt; but the 
true subject of consideration is, whether that has been 
done which is required for the comfort of the lunatic. 
In many cases, nothing* can better^promote that com¬ 
fort, than care to avoid changing the custody of his 
person. The petition prays no more than tlm removal 
of the committee; but I am not bound by the prayer. 
When the physician, w*hether right or wrong, states 
that the establishment of the lunatic is not such as may 
be afforded from 6001. a-year, that is one reason why 
the establishment should be reviewcti; but when I find 
that the lunatic has an income of 1300^. or 1400/., if 
the physician is right in his opinion that the establish¬ 
ment does not provide for the comfort of the lunatic, 
but wrong in his opinion that more comfort may be 
afforded from 600/. a-year, I will not be stopped by 
llie form of the prayer of the petition, but will direct 
an inquiry, whether the comfort of the lunatic has been 
sufficiently provided for, regard being had to the sum 
allowed. 


1818. 


parte 
Pilot: TOR. 


# 


GERARD V. PENSWTCK., 


April 24. 


^I'^IIE Defendant was the steward and agent of the An agent, 
Plaintiftj and the bill prayed an account of his 


receipts and payments in that character, and that he account hv lii« 
might “ produce and deliver to the Plaintiff all books, orje*red*’on 
[lapers, and writings in his custody or power, relating motion, to 
to the accounts.” The Defendant having left with derk in court 

(locunicnts in 


his jiosscssion, containing cntrio!j relating to the cause; scaling up entries on otlier 
subjects, and making afUdavit that lie has sealed such entries only. 


N ii 


Ills 
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Gekaud 

V, 

PeNSWK’K. 


his clerk in court certain books and papers enumerated 
in liis first answer, by a second answer admitted that 
he had in his possession otlier books of account, con¬ 
taining entries relating, some to his transactions as the 
agent of the Plaintifli and others to liis own private 
business. On this day tlie PlaintifI* moved, that the 
Defendant might produce, and leave witli his clerk in 
court, the books admitted by his fartlier answer to be in 
Ills possession. 


Sir Savimi Bmiillif and Mr. Hornet in support of the 
motion. 


Tlie SolicHor General and Mr. Oirdlcsfone^ against 
the motion. 

The Defendant offers inspection of the books at his 
own house in Lwerjwol, in the immediate neighbour¬ 
hood of the Plaintiff; but objects to the expense and 
inconvenience of conveying them to London, Tiiey 
contain copies of letters, and entries of various trans¬ 
actions, in which the Plaintiff' lias no concern, relating 
to the private business of tlie Defendant, or of other 
persons for whom he is agent; anti some of them are in 
daily use. 

Sir Samuel llomilly in reply. 

The books in question are not the books of a triules- 
man, containing the accounts of his trade in general, 
but the books of a steward, in which he was bound to 
enter his transactions in that character. He cannot 
privilege them by inserting entries on other subjects. 
Such entries lie may seal up on oath; but the Court 
never compels a principal to attend at tlie house of 
his agent for the purpose of inspecting the accounts. 
'J'hcre is no evidence that the books are in daily use: 

the 



55S 


CASES IN CHANCERY. 

the last transaction between these parties occurred ten 1818. 

years aso. ^ 

^ Gerauo 

V. 

The Lord Chanckli.ok. Pbnswicr. 

There being no affidavit that the books ai’c in daily 
use, the proper order is, that the»Plaintiff’ shall leave 
them witl» his clerk in court, scaling uj) those })arts 
which do not concern the plaiiitilli and jdedging hiniseir 
by oath that he has sealed up those parts only, (a) 


“ 'riiis court doth order that the Defendant do, within 
three w<5eks, leave with his clerk in court in this cause, 
the several books ol‘ account, accounts, letters, and 
papers, vouchers and writings, relating to the matters in 
this cause, admitted by his liirther answer to be in his 
fK)ssessiou, and the Plaintiff, his clerk in ct)urt, agent, or 
sulicitor, is to be at libc-rty to inspect and ]>eruse the 
same, and to take copies thereolj tir extracts therefrom, 
as he may he advisetl, at his own expense; but the saiti 
Defendant is to be at liberty to seal u]) tm oath such 
parts of the said several l)(H)ks, ike. as do not in any 
manner relate to the Plaiiitiff” 

Reg. Lib. A. 1817. 11)1. 1038. (-^ 7 ) 


(«) Campbrll v. French. 1 Anstr. .OS. 

(J>) \\\ Jones V. aoth of JV'fWfWyrr, isif), on a motion for On a motion 

an uttaoluiient for not leaving with the clerk in»court, and per- attach- 

initting the iiihocction of, documents pursuant to an order f«)r that for rdu- 

■ . 1 1 t I 1 .1 sal of prodne- 

piirposc, resisted on the ground that the documents contained pas- 

sages not relating to the question, and improper for inspection. Lord spcction of 

Eldon C. said that the Defendants ought, on the motion for an ilocuinents, 

order to inspect, to liavc stated the existence of passages to the dis- pursuant to 
^ oi*(20i* or fop 

covery of which they objected, and the order would then have been jj, 

i{uaiiiicd as to those passages; and his Lordship, though he refused the spcction, the 

application for an attachment, ordered the Defendants to pay the Defendants 

costs. — From Mr. Alcrivalc'^ notes. olijccting that 

the documents 

contained passages improper for inspection, the I.ord Chnnccllor refused the appli¬ 
cation, but dii'ected the Defendants to pay the costs of it. 

N 11 3 


“ Jonct 
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Geharo 


r. 

Penswick 


“ Junes V. Powell, 14 th JDeeember, 1816 . Whereas Sir Samuel 
Romilly and Mr. Wray, of counsel for the Plaintiffs, this day moved 
and offered divers reasons unto this court, that an attachment might 
be issued against the Defendants, or some or one of them, for a 
contempt of this court, in not leaving in the hands of their clerk in 
court, in this cause, certain books of account, accounts, &c. and in 
not permitting the Plaintiffs, their clerk in court, or solicitor, to in¬ 
spect, at the accounting-house of the said Defendants, certain 
other books, or to take copies of, or extracts from, all or any of the 
entries madq in the said last-mentioned books, so far as the same 
relate to the matters in question in this cause, pursuant to an order 
made in this cause, dated the 7 th day of Atigust last; or that the 
Defendants, or some or one of them, might be ordered, within a 
week, to leave with their clerk in court, in this cause, all and every 
the books of account, accounts, &c. .admitted by the answers of the 
said Defendants, or of any or either of them, to be in their, or any, 
or cither of their custody, possession, or power, and that the Plain¬ 
tiffs, their solicitors, attornies, agents, or accountants, might be at 
liberty to inspect, and take copies, extracts, or abstracts of the 
same, and that the Defendants, or some or one of them, might 
pay to the Plaintiffs the costs of this application; whereupon, and 
upon hearing Mr. Leach, Mr. Bell, and Mr. Montagu, of counsel for 
the Defendants, his Lordship d«)th not think fit to make any order 
upon this motion, but doth order, that the Defendants do pay to 
the Plaintiffs the coals of this application to he taxed, &c.” 

lleg. Lib. A. la 16 . fol. 277 . 



CASES IN CHANCERY. 


537 


SAVILE V. The EARL of SCARBOROUGH. 


1818. 


Rom,k. 
March 11,12. 


<^1R George Sarnie^ of Jlujpml, in the county of "Not^ 
liiigham, Baronet, by his will, d^ted the 19th of Au- 
gnsl, 1783, devised certain freehold estjites in the counties 
ol' York and NoUmgJiamf and the bishopric of JJuikam, 
(subject to two terms of twenty-one years and 500 years,) 
to tlie use of his nephew the Honourable lUchard Tjujn- 
IcTiji the second son of his sister Barbara Countess of 
ScarborcMgky by Richard late Earl of Scaj'boroiighy for 
his life; remainder to trustees to preserve contingent 
remainders; remainder to his first and other sons suc¬ 
cessively in tail male; remainder to the use of his 
nephew, the Honourable Juh7i iMtnlqjy the third son of 
Barbara Countess of Scaj'bormigh, for his life; remainder 
to trustees to preserve contingent remainders; remainder 
to his first and other sons successively in tail male, with 
remainders tiver; and the ultimate remainder to the 
testator’s right heirs. Tlie will contained a proviso, that 
if the title of Ear] .s’jould descend or come 

o 

to Richard Lumlcij, or John Jjitmlcify or to any of the 
other persons named in remainder, tlie estate whicli he 
or they should tlieu be entitled to in the hereditaments 


Sir G. S. hav¬ 
ing devised 
certain estates 
to Ji. Is. for 
life, with re¬ 
mainder to his 
first and otlicr 
sons in tail, 
and like re¬ 
mainder to 
Is. and his 
sons, with firo- 
liso, that if the 
title of Earl of 
S. should 
descend to It. 
Is. or any of 
the persons 
named in re¬ 
mainder, the 
estates slionld 
go to tlie per¬ 
son next in 
remainder, as 
if the iierson 
so lieeoining 
Earl were 
dead willioiit 
issue ; and 
having di¬ 
rected tliat all 
his fainily pic¬ 
tures in his 


tlovised under the will, shoidd cease and become void . 
and the same hereditaments should immediately there¬ 
upon go to the person or persons who, under the limit- 


inansion- 
hoiises should 
he heir-looms, 
and he held 
with his man- 


sion-hoiisi-s liy 

the person in possession thereof under his will, and given the use of his prints 
to G. for life, and after his decease to F. ; heijueathed to trustees all hoiisi-hoid 
goods, furniture, glasses, and linen, Sic. in his inansion-housc, (except tlu' family 
pictures and prints not framed,) to sell such parts as should he in his house (except 
his family pictures) as they should think proiicr, the other jiart, which ii iglit he 

thought worth keeping, to be removed to his house at It., and to dispose of or to 

retain, such of his effects at It. as they should think proper; and after his debts 
Khould he reduced to ~>J,000/., then as to his funily pictures, and such of his cilicts 
at It. as should remain unsold, in trust for It. Is. if living, for his own proper use aiul 
benefit; bnt if he should die without leaving issue male living, in irn.'.t for ./. L. or 
•such person as should become entitled to the jiossession of his estate at It., for the 
same right and interest as before declared with regard to It. L.: 

'I'lu; family [lictures arc heir-looms, hut A’, being alive when tlic debts arc re¬ 

duced to G.'JjOOOl. becomes absolutely entitled to tiie leiuamiug personalty. 


N n 1 


titiont; 
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1818. ations aforesaid, should then be next in remainder ex- 
Savile pectant, on the decease and failure of issue male of the 

v- person to whom the said title should so descend or come, 

Earl of . , 

ScAHuoBouGH. I*! sumc maimer as such person or persons so in 
remainder would take the same by virtue of the will, in 
case he or they to wKom the title of Earl of Scarborough 
should come in possession, was or were actually dead 
without issLe. The will then empowered the persons, 
who should be successively entitled in possession under 
the will, to grant leases for miy term not exceeding 
* twenty-one years, of the hereditaments devised, except 
the mansion-house at Itiiffoi d. 


The testator devised his leasehold mansion-house in 
Leicester-^ddsy and all other his leasehold estates, to 
J. iJ., J. Af., and G. M., in trust, subject to the 
rents reserved by, and the covenants contained in, the 
lease, for such persons, and for such estates, and sub¬ 
ject to such provisos and limitations over, as were be¬ 
fore expressed concerning liis freehold estates in the 
county of Noftinghain, or as near thereto as the nature 
of the leasehold estate would admit, to the end that 
die said leasehold premises might be enjoyed and go 
along with the said freehold estates, as long as the rules 
of law and equity would permit. 

The testator directed tliat all his lamily pictures 
which, at the time of his decease, should be in his 
mansion-houses at Biiffm'd and Leicestcr-fields, or 
either of them, should be deemed and considered as 
heir-looms, and should descend and go, and be held and 
enjoyed witli, his said mansion-house, by the person or 
persons who, for the time being, should be in possession 
of, or entitled to, the same mansion-houses, by ^virtue of 
his will; and he gave the use of all his prints not 
framed, and books of prints, to Mr. Peter Grandy, 

durinjj 
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during his life, and after his decease, to Francis Fer- 
rand Foljambe; and he gave and bequeathed to the 
said J. H., J. M., and G, M., their executors and 
administrators, all the household goods, furniture, 
glasses, linen, plate, china, books, busts, statues, pic¬ 
tures, and other ornaments, which £?t the time of liis de¬ 
cease should be in his said mansion-houses, or either 
of them, (except the family pictures and 'prints not 
framed,) and also all the stores of wines, and other liquors 
and provisions of housekeeping, that should at the time 
of his decease be in his said mansion-houses, or cither 


1818. 

Savile 


V. 

Earl of 

SCARBOBOOGH. 


of them, and all his carriages and horses, and all his 
implements and utensils of husbandry and gardening at 
Ri^ordf and all other his live and dead stock there, 
for the purposes following; that is to say, to sell and 
dispose of such part thereof as should be in his 
house in Lcicester-Jidds (except his family pictures) as 
they should think proper, and the other part tliereof as 
might be thought worth keeping, to be removed to his 
house at JRufford; and also to sell and dispose of sucli 
part of his live and dead stock and effects at Biifford 
as they should think proi)er, and to i-etain and keep 
such part of his effects at Biifford as they should think 
proper; and when the debts he sh()uld owe, and the le¬ 
gacies he should think fit to give by any codicil or codicils, 
should be reduced to 35,000/., tlien as to his said family 
pictures, and so much and such paxt of his effects at 
Bujford as should remain unsold, in trust for his said 
nephew Richard Lurnlcy, in case he should be living, 
for his own proper use and benefit; but if his said ne¬ 
phew Richard Lumley should die before that time, with¬ 
out leaving any issue male of his body lawfully begotten, 
living at the time of his decease, or bom in due time 
after, then in trust for any one of them, the said John 
L/umley, or the several other persons therein named, who 
should become entitled to the possession of his said 


estate 
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1818. estate in Nottinghamshire^ at the expiration of the ternr 
of twenty-one years, for such and the same riglit and 
interest as thereinbefore declared, with regard to his 
ScAttMoflo'rGH. Richard Lumley^ in case he should die without 

leaving any issue male of his body lawfully begotten, 
living at the time bf his death; the elder of the said 
younger sons of his said sister the Countess of Scar¬ 
borough bbing always prefen-ed, and to take before the 
younger of them. The testator appointed J. H, F. F, 
FoljajiibCf J. M. and G. M. executors. 


The testator died shortly after the date of his will, 
and his debts having been reduced to the sum of 85,000/., 
Richard Jjiimhnj^ under an order of Court, dated the 22d 
of i/fdi/y 1789, entered into possession of the estates in 
the county of Noffhigham and in Leicester;^dds ; and 
under another order, dated the 18th Ma7rh, 1793, he 
entered into possession of tlic rest t)l‘ the estates; the 
trusts of the terms of twenty-one years and 500 years 
having been satisfied. 


On the 5th oiSeptember-^ 1807, by the death of the late 
Earl t)f Scarbormigh, the earldom descended to Richard 
Lumlcy, and Oiereupon Jo/m Lnmlep having (in pur¬ 
suance of a proviso in the will) assumed the surname, 
and <]uartcred the arms, of Savile, became entitled 
to an estate for life in the freehold and leasehold 
premises. 

The testator, at the time of his death, was possessed 
of certain family jjictures in his mansion-houses at Ruji- 
Jord and Lciccsterjlelds, and also of certain household- 
furniture, glasses, plate, linen, china, books, busts, statues, 
pictures, and other ornaments, inijilements of husbandry 
and gardening, carriages, horses, and live and dead 

stock. 
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stx)ck, and oUier articles mentioncxl in his will, and of 1818 . 
certain fixtures in or attached to those houses, of very ^ 

considerable value. Soon after his deatli, the executors v. 
sold such part of these several articles (except the Scarbobough. 
family pictures) as was necessary for the purposes of 
the will, and retained the residue tin the trusts thereby 
declared, and in pursuance thereof permitted Richard 
Lumley to enjoy the same, with die mandion-houses. 

A great part of the household-furniture, glasses, plate, 
books, busts, statues, and pictures, and other articles 
bequeathed to J. H., J. M., and G. M., on the trusts ' 
of the will, were .removed by Richard Liundey from the 
house at Rtijffbrd, 

The bill filed by the Honourable John Lumley Savile 
against the Earl of Scarborough, prayed an account of 
all the household furniture and other articles bequeathed 
to J. H., J. M., and G. M,, of which the Deleiidant 
had had the use, and of what part had been lost, de¬ 
stroyed, or disposed of by him ; a declaration that the 
l*laintifr was entitled to the use of such several be¬ 
queathed articles for Iiis life; and that the Defendant 
might be decreed to account for or restore to the Plaintilf 
such of them as should appear to have been at any time 
removed by him from the mansion-house at Rujford, or 
to have been lost or destroyed by him or applied to his 
own use. 

The Defendant, by his answer, claimed under the 
will to be entitled absolutely to all the articles in ques¬ 
tion, except the family pictures. 

Mr. Bell and Mr. Peyys, for the Plaintiff, 

The family pictures arc unquestionably heir-loojns; 
die testator has, in express terms, declared them sucli; 

an<l 
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and the Court will not permit that explicit unequivocal 
declaration, to be controlled by a subsequent ambiguous 
clause. On this point, Lord Hardwch^s judgment in 
Trqffbrd v. 7'rqffbrd{a) is decisive. The furniture and 
other property are disposed of by the same clause widi 
tlie family pictures ;< and the intention in the instance of 
the pictures being clear, the Court will not impute, with 
reference t|) the other articles, a different meaning to the 
same words in the same sentence. Some of these arti¬ 
cles being perishable, the testator confers on his trus¬ 
tees a discretionary power of sale, in ortler that such as 
are unfit to be retained may be sold. The remainder 
are to be removed from Leicester-fields to his house at 
Riiffbf'd i a direction inconsistent with the supposition 
tluit they were to become the absolute property of the 
defendant, but explained by the fact tliat die testator 
had only a leasehold interest in the house in Lciccslcr- 
JieldSi and designed to annex these articles to the in¬ 
heritance of his settled estate. The reduction of the debts, 
to the sum of 35,000/., an event depending on the discre¬ 
tion and management of the trustees, ascertained die pe¬ 
riod, not at which the absolute property was to vest, but 
at which the usufruct was to commence. The expression, 
that the trustees should hold in trust for the defendant and 
the successive persons eiitided, demonstrates dial they were 
to take the enjoyment oniy, not the absolute dominion. 
On the opposite construction, if the defendant had died 
before the debts were reduced to 35,000/. leaving issue, 
these articles were undisposed of; for the clause con¬ 
tains no gift to his children, and the persons in remain¬ 
der were to take only in the event of his dying widiout 
issue : a most extraordinary omission on a subject about 
-vhich the testator was so anxious. That clause proves 
that the testator understood that he had not given an 


(rt) o 547. 


absolute 
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absolute interest to the defendant. In the event speci¬ 
fied, tlie same interest whicli liichard L/unilcy would 
have taken is given to the person succeeding to the real 
estate; die elder being always preferred, and to take before 
the younger; words descriptive, not of the person, but 
of the order of succession and quantify of estate, denoting 
a series of limited interests: the inference is inevitable 
that Richard Lumleifs interest was limited onljy, not abso¬ 
lute. The testator intended a benefit to the issue of 
the tenants for life, commensurate with their respective 
interests in the real estate; and that intention can be 
executed only by annexing these articles in the cha¬ 
racter t)f heir-looms to the inheritance. 


1818. 

Savilk 


V. 

Earl of 

ScAUBOROUOa. 


The Master trf the Rolls. 

You are entitled to present another difficulty; sup¬ 
pose, that before the debts were reduced to 85,000 
the Defendant had become Earl of Sca^'borough, was he, 
having lost by that succession his title to the estate at 
Rufjhrd^ in the event of the reduction, to take the fur¬ 
niture ? 


Sir Arthur Piggott and Mr, Heald, for the Defendant. 

The Defendant was the primary object of the testa¬ 
tor’s bounty: the furniture is given to him, in the ac¬ 
tual event, for his own use and benefit, without any 
direction that it should be annexed to the inheritance. 
Could the testator intend that carriages, horses, wine, 
and linen, should be heir-looms ? With regard to the 
family pictures, the latter words of the clause control 
the former, and the Defendant is entitled to them with 
the rest of the furniture. 

The Master irf the Rolls. 

I have no doubt on the construction of this will, ex- 

cepl 
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cept as to the family pictures. The household goods 
are clearly not heir-looms. I find nothing to unite those 
articles with the preceding clause, which is exclusively 
confined to the pictures. The testator begins by distin¬ 
guishing widi predilection the family pictures from all 
tlie other furniture, ‘exempting them from the power of 
sale, meaning to perpetuate them in the family, and de¬ 
nominating them heir-looms. Had he intended to consti¬ 
tute other articles heir-looms, he would then have ex¬ 
pressed that intention; knowing how to direct the per¬ 
manent enjo 3 mient of personal property, by giving to it 
the character of an heir-loom, he has given that charac¬ 
ter to the pictures only. It would be difficult for the 
Court to supply that denomination to other articles not 
in the same class, or named in the same sentence, or 
likely to be objects of the same predilection. The 
testator had evidently quitted the train of reasoning 
relative to heir-looms, before he proceeded from the 
family pictures to the general furniture; and tlien, 
selecting no particular articles, he commits the whole 
class to the discretion of his executors, expressly 
excepting from the power of sale the family pictures. 
Why is the Court to fetter personal property as an heir¬ 
loom by presumption and forced inference, without any 
word denoting that intention, and in the instance of a 
testator, who, when such was his design, knew how to 
express it ? He gave an absolute power to sell every 
item of furniture, except specific bequests and family 
pictures. Were the articles perpetuated as heir-looms to 
be what the executors might happen to leave unsold ? 
The gift, of what remained unsold to Richard Lumley, 
is plainly expressed; a gift for his own use and benefit 
withoqt qualification. It is needless, more especially in 
the construction of an instrument which provides very 
imperfectly for contingencies, to consider an event which 
has not occurred, his death before the specified period, 

18 leaving 
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leaving issue; it is suffleient that in the actual event the 
property is bequeathed to him for his use and benefit. 
The Court must give effect to words admitting a clear 
interpretation, witli whatever difficulties attended. 


1818 . 

Savilk 


Earl of 
Scarborough. 


With respect to all the rest of the furniture, therefore, 
I entertain no doubt. In reference to the family pictures, 
the testator has first expressed an intent that tliey should 
be heir-looms; and the Court, instead of presuming that 
he had abandoned that intent, must, if possiljle, give 
effect to it. I think, therefore, that the Court may make a 
distinction, and declaring tliat an absolute interest passes 
in the furniture, may direct the pictures to be enjoyed as 
heir-looms. With regard to them, tlie will contains ex¬ 
press words to qualify the right; and that qualification is 
still consistent with the terms use and benefit. By a simi¬ 
lar reasoning, Lord Hardwicke, in TraJJbrd v. Iraffhrdy 
held the general expressions restrained. The objection, 
tJiat this construction imputes a different meaning to the 
same words, use and benefit, in the same clause, as giv¬ 
ing an interest, qualified in one case, and absolute in the 
other, is not conclusive; the testator having plainly 
expressed his intention, in one instance, to give only a 
limited interest. At present, therefore, I am of ojiinion 
tliat the family pictures are heir-looms, and that the rest 
of the furniture is the absolute property of tlie de- 
fendimt. 


On this day the cause was reheard; Mr. Bell and 1819. 

Mr. Pepys for the Plaintiff, Sir Arthur Piggutt and ”• 

Mr. Heald for the Defendant. 

» 

The Master qf the Rolls, repeating the substance 
of his former judgment, made the following additional 
observations. 


The 
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The Plaintiff insists that having become entitled under 
the limitations of the will to the real property devised, 
he is entitled also to certain personal property, which 
it was the intention of the testator to annex to the real, 
so long as the rules of law permit. That claim, it is 
incumbent on the •Plaintiff satisfactorily to establish. 
A claim, which in effect attempts to restrain alien¬ 
ation, and permanently to give to personalty the cha¬ 
racter of annexation to realty, can be enforced only 
on clear,, proof; not by doubts on the construction 
of the will, or conjectures of intention insufficient to 
control plain words. The whole of the testator’s fur¬ 
niture, live and dead stock, &c. is given in the 
first instance to trustees, in trust to sell all that they 
should think fit, with an exception which I shall pre¬ 
sently notice; the first object seems to have been a sale. 
A discretion is committed to the executors to retain such 
part of this property as they shall consider worth keep¬ 
ing, but subject to that, the whole is to be sold in 
payment of tlie debts, which were considerable. It has 
been justly observed that the will is drawn by a person 
who perfectly knew how to render personal property in¬ 
alienable, and this clause begins with giving the cha¬ 
racter of heir-looms to a part of the furniture, the fa¬ 
mily pictures. The subject of heir-looms being thus 
particularly presented to tlie testator’s attention, it is 
natural to suppose that he would then give that cha¬ 
racter to all which he was desirous to preserve; that he 
would not omit to unite with the family pictures what¬ 
ever other articles he intended to remain with them, as 
monuments of the antiquity of his family. The pic¬ 
tures he has not expressly given, but directs that they 
shall be enjoyed by the persons successively taking his 
estate. Next occur other articles, prints not framed, and 
books of prints, which he selects from among his person¬ 
alty, and directs the use of them to Mr. Grandy for life, 

15 and 
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and after Iiis decease, to Mr. Foljamhe, and bestowing 
on them a care which he has not applied to any other 
part of his personalty, directs a list to be immediately 
made, and an undertaking to be signed by Mr. Grandij 
for their delivery on his decease. This peculiar care of 
the family pictures and these prints, contrasted with the 
general discretionary power entrusted to his executors, to 
sell any part of the rest for payment of his debt#, without 
any rule of discrimination what should be disposed of and 
what reserved, are little reconcileablc witli the sup})ose(l 
intention of securing the permanent enjoyment of both 
these classes of property. Thatdiscretionaiy power might 
be given to the executors, ui onlc-i' that the first takei* 
should not have his house stripped of live or dead stock, 
plate, or other articles, which might be more conveniently 
retained than sold, and affords no evidence, therefore, 
of a general design to control the particular words ; 
a design to place the articles which the executors 
miglit select to be retained, tui the same basis with 
the family pictures. Such an intention would pro¬ 
bably have produced identification and description of 
the articles intended; he could not mean that his exe¬ 
cutors should determine what articles he wished to be 
heir-looms. But without conjecture, it is enough to say, 
that his purpose being expressed only as to some articles, 
and not expressed as to others, the Court is not at li¬ 
berty to extend it to the latter. 


1818. 

Savile 


V. 

Earl of 

SCARBOROUSH. 


The form of gift to R. Lumhy is too clear to admit 
doubt. The words “ for his own use and benefit,” are 
the common language to express the largest right that 
can be given over personal i)roperty, and arc used 
throughout the will when rents and profits are to be en¬ 
joyed absolutely. The w'ord “ proper,” introduced here, 
certainly cannot weaken the force of the sentence. 
There is nothing to qualify the right of /?. Tvw/cy, siip- 
VoL. 1. O o 


posing 
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posing him to live to enjoy the property at all. It is 
contended that as the testator confessedly did not intend 
to give the family pictures to II. Lumley absolutely, the 
Court must construe the words “ his own proper use 
“ and benefit,” as giving less than an absolute interest. 
But it has been fain^y replied, that the effect of^that ar¬ 
gument is not to reduce the general import of those 
words, bfit to create doubts whether the pictures 
should be heir-liKjms bcyontl the first taker; for it is 
clear that the latter words of a will, if not reconcileable 
with the earlier, must govern the construction. To the 
family pictures the testator must be understood as hav¬ 
ing given the character of' heir-looms, not by the sent¬ 
ence in which this phrase occurs, but by tlie antecedent 
words; but no expressions tjualify the phrase, in refer¬ 
ence to other articles. The })icturcs are the subject 
of' two clauses, the first conferring on them alone 
the general character of heir-looms, the next bequeath- 
iim them with the rest, to the use and benefit of the 
Defendant. In Tmffbrd v. Trqfford there could be no 
doubt that the clause was one entire disposition of the 
several articles nominated, rendering all heir-looms. 
When the argument w^as pressed as to the residue. 
Lord IIardv:kke says, the inference is not correct, that 
because the residue is given to the same individuals, 
it is also to devolve as an heir-loom, “ for the devise of 
“ the residue w'ants the very clause which constitutes 
“ and makes the other go as heir-looms.” («) So I say 
the betpiest of the other goods wants the very words 
which give to the famil}' pictures the character of heir¬ 
looms. 


But the question remains, in wdiat event is any thing 
given to the Plaintiff'? By the words of the will, under 


(a) 3 Atk. 549. 


which 
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which alone he claims, if R» Lumley died before die 
debts are reduced to 35,000/., and without issue, this 
property then devolved among the rest to the Plaintiff; 
but that event has not happened: J2. Liumley is not 
dead; how then can the Plaintiff now claim what is 
given on a contingency that has not occurred? The 
supposed general intent to transfer the right of enjoying 
this property, to all persons who were to succeed to the 
real estate, is not expressed. If in the event of Ti, LutU'- 
ley living and becoming Earl of Scarborough, 'it was to 
devolve to the Plaintiff^ why has the testator not so de¬ 
clared ? The direct contrary is expressed. If R. Lum¬ 
ley should live till the debts are reduced to 35,000/., 
then whether Earl of Scarborough or not, he is to take 
tliis property, and it is not to go over unless he dies 
without leaving children; the other branches of the 
family may enjoy the estates, but nothing entitles them 
to enjoy this property. The words totally fail; no con¬ 
tingency is expressed, in which the Plaintiff could 
acquire any interest in the personalty, merely by acquir¬ 
ing the real estate. 


1818 . 

Savile 


Earl of 

ScAfiUOROOCH. 


I am of opinion, therefore, that the Defendant is 
entitled to this property absolutely, and that the Plain¬ 
tiff in the actual event has no interest. 


The bill was dismissed so far as it sought an account 
of the household goods, furniture, plate, linen, china, 
books, and of all the articles bequeathetl by the tes¬ 
tator, to J. H. J. M. and G, M., upon the trusts of 
the will, except the family pictures, which at the time 
of his decease were in the mansion-house at Rnjford and 
Leicester-fields, which w'cre declared heir-loom^, to 
descend and be enjoyed with the mansion-houses. 

Reg. Lib.B. 1818, fbl. 1950. 

Go 2 
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BROOKE t;. CLARKE. 


On a bill for, 
injunction 
against an in¬ 
vasion of 


ri'^HE Plaintiff ckimed, under an assignment made 
on the 1 2th of Fcbntarj/, 1817, tlic copyriglit in 
Mr. HiU'gmve^s notes on Lord Cokc*fi First Institute. 


copyright, and 
nn account ; a 
court of law 
having certi¬ 
fied that the 
Plaintiff had 
no interest 
in the copy¬ 
right in 
question, the 
bill cannot be 
dismissed on 
the defend¬ 
ant’s motion. 


The bill, alleging that the Defendants had lately pub¬ 
lished a new edition of the notes, prayed an injunction 
and an account. On the motion for an injunction (<?), 
the Lord Chancellor, doubting the title of the I^laintiff, 
directed a case for the opinion of the Court of King’s 
Bench; and the Judges having certified that the Plain¬ 
tiff^ by virtue of the assignment, did not take any inte¬ 
rest in the notes (Z>), tlie Defendants now moved to 
dismiss the bill with costs. 


Mr. Mart in support of the motion. 

The order directing an issue was decretal, and the 
certificate having negatived the right on which the 
Plaintifls insist, the Defendants are entitled to be pi’o- 
tected from farther vexation. On bills for specific 
performance of contracts, the question of title is decided 
under a reference to the Master, on motion ; and the 
Court compels the Plaintiff^ if the Master’s report is 
adverse to him, to abandon the suit, or subvert the re¬ 
port. The same principle of preventing the vexation 
of fruitless litigation, on which that practice is founded, 
authorises the present application. 

Sir Samuel Romilly, against the motion. 

The order made was not decretal but interlocutory, 
for the purpose of assisting the Court to decide the 


(fl) March IS.25. 1S17. 


(5) 1 Burn^ & Aid. 396. 

question 
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question whether an injunction should !>e granted. The 
Plaintiff claims an account of the copies sold. 

The Lord Chancellor. 

On a bill for specific performance,jin which the single 
question is, whether tlie Plaintiff can make a good title, 
the Court, in modern times, directs on motion, a re¬ 
ference to the Master to inquire into the title, (a) It 
was not till that rule had been some time established, 
that we adopted another practice of proceeding on the 
report by motion: it was long thought that the cause 
must be heard on farther directions: I altered the 
course, thinking that after the first question had been 
decided on motion, the cause might be so disposed ofi 
That may be considered as an exception. 


1818. 

Brooks 


o. 

Clarks. 


In this case the application is for an injunction: I doubt¬ 
ed the Plaintiff’s title; but that being a question of law, 
a case was directed for the Court of King’s Bench. The 


(a) That practice was introduced by Lord Thurlcnv^ {diet. arg. 

V. Sfwlton, 1 Ves. 4" Sea. 517.) on an experimental 
application suggested at a consultation between Sir James Mans- 
_field and Lord EMotif (Eldridge v. Porter^ 14 Ves. 139.) Being 
perfectly established in eases where it appears by the answer, {Moss 
V. Mathews^ 3 Ves. 279. Wright v. Bondj 11 Ves. 39. Todd v. Gee, 
17 Ves. 278.) or by admission at the bar before answer, {Balmanno 
V. Luftdey, 1 Ves. 4r Bea. 224., (see 1 Mcr. 372.) Matthews v. JJana, 
3 Madd.4'70.) that the title is the only subject of dispute between the 
parties, {Briscoe v. Brett, 2 Ves. Bea. 377.) it does not prevail 
where the performance of the contract is resisted on other grounds. 
{Gompertzr. ,12 Ves. 17. Blythv. Elmhirst, 1 Ves. 

Bea. 1. Paton v. Rogers, 1 Ves, 4r Bea. 351. v. Shelton, 

1 Ves. 4^ Bea. 516. Lowe v. Manners, 1 Mer. 19, Morgan y. 
Shaw, 2 Mer. 140., and see WaUinger v. Hilhert, 1 Mcr. 104.) The 
policy of the practice being questionable, {Eldridge y. Porter, 14 Ves. 
139.) it is not extended by analogy; and therefore a Defendant to 
a bill for an account cannot on motion, after answer submitting to 
account, obtain a reference to the Master to take the account. 
{Eldridge y. Porter, nndisee Fullagary. Clark, 18 Ves.4Sl.) 

* O o $ Judges 
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The Defend¬ 
ant not ap¬ 
pearing in 
support of a 
demurrer, the 
Court, on pro¬ 
duction of an 
affidavit of 
service of the 
order for 
setting down 
the demurrer, 
will not over¬ 
rule the de¬ 
murrer, but 
hear the 
FlaintiE 


Judges certify that the Plaiiitifl’ has no title. Wc have" 
therefore advanced Uius far, that the Plaintiff* cannot 
succeed in the motion for an injunction; and the case 
stands as if I had declared my own opinion to tliat 
effect; but I fear that this bill cannot be dismissed with¬ 
out more delay. The cause may still be brought to a 
hearing. The person who then presides here may en¬ 
tertain a tRflerent opinion on the t]uestion of title. 

Motion refused. 


PENFOLD T'. RAMSBOTTOM, 

TN the course of an application in this case, it was 
stated that the Vice-Chancellor had over-ruled the 
demurrer of one of the Defendants, not appearing when 
the cause was called on, on production of an affidavit of 
service of the order for setting down the demurrer. 

IVie Loud Chancellor. 

According to strict practice, on a demurrer, if the 
Plaintiff has not an affidavit of service of the order for 
setting down the demuiTer, the cause may be struck out 
of the paper; if an affidavit of service is produced that 
authorises the Court, in the absence of the Defendant, 
not to over-rule the demurrer, but to hear the Plaintiffi 
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Rolls. 
June 12. 


pllANCES RAVEN having, ^ in 1809, exhibited A sum being 

articles of the peace against her husband John apply 

Raverii he executed a deed of separation^ by which ibe interest 

. * , towards the 

some property ot the wife, producing a small annual maintenance 

income, was conveyed in trust for her separate use, she 

agreeing to take upon herself the maintenance and edu-^atecl from lier 

cation of her six infant children bv her husband. From 

the date of the deed, the husband and wife had con- nephew, with 

tinued to live apart, the husband neither contributing, 

nor being in circumstances to contribute towards tlic condition of 

maintenance of his wife and children. The wife being her diildreh, 

unable to provide for their support, Josiah NmiJu the «ss>ste<l Kv 

husband’s uncle, assisted her by the advance of several unity from the 

sums; and about the 1 st of November^ J 809, fixed his ® 

voluntary allowance to her at 60/. a-year, which he paid the mainte- 

quarterly till his death, on the 5th of November, 1815. educatloifof 

her children 

By his wall, dated the 2d of April, 1810, Josiah youncrest 

Norih bequeathed to each of the children of his nephew ‘>l>o'iid attain 

John Raven, w'ho should be living at the testator’s de- that event to 

cease, 300/., to be paid as they res}Tectively attained the 

age of twenty-one years ; directing, that in case any of cd the wife or 

them should die under that age, unmarried and with- jl^ercmt 

out issue, their shares should sink into the residuum of l>|ind; witli a 
, . 1 1 1 I 1 1 direction, in 

his personal estate; the testator ihcn bequeathed to case of lier 

John Waite, John Day, and Robert Day, (his executors ^lyath or mar- 
’ '' ' nage before 

and devisees in trust,) 1600/. upon trust, to place the that event, to 

same at interest on government or real security, and to the dal-” 

pay and apply the interest and proceeds, from time to time, dren under 

their care, 

F. It. is not entitled to interest from the death, of the testator; the exception 
to the general rule, in case of legacies bv persons in loco pnrcnlis., not extemliug 
in favour of an adult legatee, and the will expressly directing /layment to certain 
annuitants within a year from the testator’s death- 

O o i as 
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as the same should become due, for the maintenance 
and support of Frances Raven, and the maintenance, 
education, and bringing up of all and every her chil¬ 
dren, until the youngest of them should attain his or her 
age of twenty-one years; and from that event, to pay 
the interest of the safd sum of 1600/. to Frances Raven, 
during such part of her life as she should remain the 
wife of the i^iid John Raven, for her own sole and se})a- 
rate use, and he directed that her husband shoultl not 
intermeddle therewith, neither should the same be sub¬ 
ject to his debts, control, or engagements, and tliat her 
receipt should be a sufficient discluirge to his trustees; 
and in case of the death of JoJm Raven, he dircctetl liis 
trustees to paj- tlie interest to Frances Raven during such 
part of her life as she should continue his widow, but in 
case she should (lie during the life of her husband, or 
ill case of liis death before her, should intermarry with 
any other person, then he directed that his trustees, and 
the survivor of them, his executors, &c. should take the 
said children under their sole care and management, (as 
it was his cx[U’(;ss will that John Raven should not re¬ 
ceive any benefit arising from the sum of 1600/.,) and 
apply the interest thereof towards the maintenance, 
education, and bringing up of all and every the said 
children, until the youngest of them should attain the 
age of twenty-one years; and when the youngest should 
have attained that age, lie directed that the said jirin- 
cipal sum of 1600/., and the interest then due thereon, 
(in case Frances Raven should be then dead or married 
again,) should sink into the residuum of his personal 
estate for the benefit of the persons entitled thereto. 
The testator also bequeathed to John Raven an annuity 
of 20/. for his life, and to other persons various annui¬ 
ties, with directions for their commencement from the 
first quarter-day ensuing his death. 


The 
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The bill filed in behalf of Frances llaveri (by her 
next friend) against the executors of Norths prayed a 
declaration that she was entitled to the interest on the 
sum of 1600/. from the testator’s death, and payment 
accordingly. 

Mr. Bell and Mr. Barber^ for the Plaintiff. 

« 

The rule, that a pecuniary legacy bears interest only 
from the expiration of a year after the death of the testa- 
tor, is subject to various exceptions. Legacies for thy 
benefit of the testator’s infant children. Cricket v. Dol- 
Imj or of persons towards whom he stands in loco 
parentis^ Aclicrlcy v. Wheeler (5), Hill v. Hill (r); or, in 
general, under circumstances from which the court ni¬ 
ters an intention, that the legacy should be ajiplied lor 
the support of the legatee, Beckford v. Tobin {d\ Tyr¬ 
rell V. Tyrrell (c), bear interest immediately from the 
testator’s death. Ju this case, the testator avowedly 
placed himself in loco parentis to the plaintiff and to her 
children, allowing an annuity during his life, and bc- 
quoathing the legacy in question expressly for their sup¬ 
port. The bequest is for the benefit of the children as 
well as of their mother, and had she died before the 
testator, the children would have been indisputably en¬ 
titled to interest from his death ? Upon what principle 
can their claim be prejudiced by her participation ? 
Lord Alvanley expressed a decided opinion, that a wife 
is within the same exception as a child, (y) Another 
circumstance also exempts this case from the general 
rule : the capital of the legacy is given, not to the chil- 
tlren, but to the residuary legatees, and their title to the 
interest ceases at the age of twenty-one. It has been 
decided, that the tenant for life of a residue is entitled to 

(a) 3 Vcs. 10. (b) 1 P, IV. 783. (c) 3 Vcs. ^ Bccu 183. 

(<i) 1 I'cs. 308. (e) 4 Vet. 1. (/) '^ 

interest 
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interest from the death of the testator. Gibson v. 
Bott. (a) The benefit given to the children is an an¬ 
nuity commencing at the testator’s death. 

Mr. Fonblanque and Mr. Blcnman^ for the Defendants. 

None of the exceptions to the general rule compre¬ 
hend this case, a legacy by a stranger to an adtiU. The 
testator was ‘under no moral obligation to provide for 
the objects of his bounty; the mere direction to apply 
the interest for their maintenance, will not alone entitle 
Ihe legatee to interest from the death of the testator. 
Beckjord v. Tobin. The benefit here is given to the 
mother, not to the children; and it has been decided, that 
a bequest of the interest of a fund, to an individual who 
has no child, for the maintenance of her children, is due 
to that individual. (^) The mother being adult, this case 
is within the terms of Bcmndcs v. Ijowndcs (c), in which 
the Court of Exchequer, over-ruling the dictum of Lord 
Ahmnley^ declared that the exception is not extended to 
adults. The testator has directed that some annuities, 
created by his will, should commence from the quarter- 
day succeeding his death; had he intended that interest 
on tliis legacy should be payable before the usual period, 
it is presumable that he would in like manner have ex¬ 
pressed that intention. 


The Master rf the Ilou.s. 

My present impression is, that the Plaintiff cannot 
sustain her claim, either on the language of the will, on 
jwineiple, or on authority. 

(«) 7 Vcs. 89. And see Frauds v. Young, 0 Ves. 553. Bat it 
has since been decided by the present Vice Chancellor, that a resi¬ 
duary legatee for life is not entitled to interest until the expiration 
«if SI year from the death of the testator. Stott v. Hollingworih, 
7} ]\fadd. I6J. 

(A) Hammond v. Xcamc, ante, p 5$» 

(r) 15 yes. 301. 


The 
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The Plaintiff to whom the legacy was primarily 
given, is adult, a wife separated from her husband, with 
separate maintenance, the amount of which does not 
appear, given to her on condition of maintaining her 
children: her situation in life is not in evidence, whe¬ 
ther she is in circumstances to provide for herself; but 
it appears, that in addition to her separate maintenance, 
the testator allowed to her an aixnuity of 60/. •The ques¬ 
tion is, whether he intended that interest should com¬ 
mence on this legacy from his death ? The undisputed 
general rule, that a legacy carries interest only from the 
expiration of a year after the death of the testator, is 
founded on this reason, that interest is given for non- 
l^yment of the legacy when due; and that a legacy for 
the payment of which no other period is assigned by 
the will, is not due till the end of the year: but that 
general rule has exceptions; and however reluctant the 
(^ourt may be to admit tliem, as productive of litigation, 
and the difficulty of knowing where to stop, established 
and authorized exceptions must prevail. The first ex¬ 
ception is a specific legacy, an immediate gift of the 
fund with all its produce. («) This legacy is clearly not 
specific. Anotlier exception, which raises the present 
«luestion, is, a legacy for the maintenance of the infant 
children of the testator. The foundations of that excep¬ 
tion are, the natural obligation of the parent to provide 
for his child, and the incompetence of the child to give 
a discharge for the principal. The Court, therefore, 
concludes that the parent has postponed payment of the 
principal, in respect only of this inability to give a dis¬ 
charge, and infers an intention that interest shall be 
paid immediately. 


1818 . 


Raveh 

V.. 

Waite, 


It is unnecessary here to inquire whether the excep¬ 
tion has not been extended in favour of children without 


(u) Bnirin^tonv Tmi>am,6 Vcs,3‘i5. 
* O o 6 


am 
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any very solid ground; but can any authority be found 
which carries the exception further? All the cases 
decided are cases of in&nts. In Cricket v. Dolbp{a), 
the reasoning of Lord Almnley is expressly confined to 
infants; in Beckfbrd v. 'I'obin (b% Lord Hardwicke 
founded.his decree on the infancy of the legatee; and 
in Hill V. Hill{c)i Sir William Grant recognized the 
authority of Beckford v. Tobin^ upon the point of in¬ 
fancy, and adopted the same principle. In Lomndes v. 
JLotmdes (li), die Court of Exchequer decided, that in 
the case of illegitimate children infancy will not autho¬ 
rize an exception to the general rule. I own, I do not 
see the distinction between that case, so far as the Hooks 
were concerned, and Beckford v. Tobin; the declared 
and principal purpose of the testator was not, as by what 
r cannot but think a forced construction, the Court 
held, to prevent alienation, but to provide maintenance. 
There, however, under the circumstances, the Court 
refused to extend the exception to a legacy in favour of 
an infant; but no case has been produced in which it 
ever was extended to a legacy in favour of an adult, 
though cases innumerable must have occurred of lega¬ 
cies to persons aged and decrepid, objects of the testa¬ 
tor’s bounty during his life. 


On what principle could such an exception in favour 
of adults be founded ? On necessity ? But it is said, 
that the circumstances of the legatee are immaterial. 
On the terms “ maintenance and support ?” What 
charm is there in those words ? In what instance of an 
adult legatee have they been held to confer a right to 
immediate interest ? Neither reason nor authority 
extend the exception to adults. The only instance in 

(a) 3 Ves. 16. (b) I Fes. 308. 

(c) 5 Fes. ^ Sea. 18J. , (d) 15 Fes. 301. 

17 which 
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which such a doctrine has been countenanced, is the 
dictum of Lord Almnley in Cricket v. Dolby, that “ a 
wife would come under the same exception as a child 
but he immediately reduces the authority of that dictum, 
by acknowledging that all his learning and experience 
had discovered no such case; and suggesting, that it 
could hardly ever happen that a wife has not some other 
provision. Lord Alvanley adds, “ and that may make 
a difference in the case of a childintimating, that the 
claim of a wife partially provided for might'be distin-^ 
guished from the claim of a child. 


1818. 

Raven 


V. 

Waite. 


Opposed to the dictum of Lord Alvanley tlius quali¬ 
fied, is the direct decision on the point by the Court of 
Exchequer in Lmsondcs v. Lowndes} a decision which 
was unanimous, and pronounced after having been sus- 
))ended from a deference to the dictum of Lord Alvan¬ 
ley, and for the purpose of maturely considering it. 
The extension of the exception to £^n adult is therefore 
negatived by die latest, or rather the only, decision on 
the subject. The present is the case of an adult, and 
an adult partially provided for: the husband of the 
Plaintiff has actually made a provision for her and her 
children. For any thing that appears to the Court, she 
may be in affluent circumstances. 

No expression in the will Indicates the intention for 
which the Plaintiff'contends. The disposition in favour 
of the annuitants shews that the testator knew liow to 
direct an immediate provision when such was his raean- 
inir. Had he entertained that intention in favour of the 
Plaintiff, lyould he not have declared it, and inserted a 
direction for the payment of interest from his death ? 

It is then insisted, that this is a provision for the Joint 

benefit 
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benefit of an adult parent and her infant children j and 
that the exception in favour of the infants must prevail. 
But the gift here is to the mother, to enable her to 
maintain herself and her children, and the legacy is pay¬ 
able to her during her life; after her death, indeed, the 
trustees are to apply it for the maintenance of the chil¬ 
dren, but the mother is the primary object of the test¬ 
ator’s bounty. Such a gift cannot form an exception to 
the rule. 


The only remaining argument is, that if the Plaintiff* 
Imd died in the life of the testator, the children would 
have been the immediate objects of this bequest. But 
supposing that the legacy had been given to an affluent 
individual for life, with remainder to the children, the 
general rule evidently could not be affected by the death 
of that individual in the life of the testator. The will 
must be construed as it stands, not as affected by events: 
the ride cannot change with subsequent ac(;idents, be¬ 
cause it depends on the intent of the testator; that is, 
the intent with which the will was written, and according 
to the state of circum-stimces at that time. 


Neitlier the principle of the rule, and of the exceptions, 
tlierefore, nor the terms of the will, support the Plaintiff’s 
claim. I cannot carry the exception beyond the autho¬ 
rities, and introduce a new case in which the rule is to 
be relaxed, (a) 

Bill 

(a) In Stent V. Robinson, 12 firs. 461., Sir William Grant refused 
to extend the exception to the case of a wife, remarking that Lord 
Alvanlei/i dictum is unsupported by authority, notwithstanding the 
numerous instances of legacies to adults. The following case, 
cited by Mr. Maddock Ptinc. and Pi act. of Chancery, vol. ii. p. 84., 
is taken from a manuscript in the possession of the Editor. 

iS 


PET'l 
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Bill dismissed; costs to be paitl from the residuary 
estate.. 

Reg. Lib. B. 1817. fol. 1398. 


1818. 


PETT t;. FELLOWS and Othirs. 
In Cane. 


JMichaehias. 
S 6V0.2. 1755. 


The testatrix bequeathed to her cousin Phineas Petty th^ 
sum of 100/., to her cousin Peter Petty 200/., to her cousin 
Elizabeth Petty 1000/.; “ and in case any of the aforesaid 
three children, Phineasy Petery or Elizabethy shall die be¬ 
fore the age of twenty-one, my intention being that their 
legacies shall be paid when they respectively attain those 
years, his or her legacy shall be equally divided between 
the survivors ; and in ease two of them shall die before the 
age of twenty-one, then the whole shall go to the survivor. 
1 also give a power to my executors to apply any part of the 
aforesaid legacies towards the maintenance or education of 
the aforesaid three children, during their minority, as in 
their discretion they shall think fit.” The question arising 
upon this will was, whether the legacies should carry inte¬ 
rest, and if so, from what time ? 

Jlie Lord Chancellor, 


Legacies to 
ini'unts pay¬ 
able at ai, 
with benefil 
of survivorship 
in the event 
of death under 
that age, and 
a power to tlie 
executors to 
ajjply any part 
of the legacies 
towards the 
maintenance 
ofthe legatees, 
hear interest 
from tltc 
death of the 
testatrix ; the 
infants being 
her cousins, , 
and tlestitute 
of other pro¬ 
vision. 


It plainly appears that the testatrix intended these lega¬ 
cies should carry interest, and that she made them payable 
at twenty-one years of age, for no other reason than that if 
one of them died, his legacy might go to the survivors. It 
is a general rule, that legacie.s do not of their own nature 
carry interest till default is made in payment; if of an inde¬ 
finite Icgac}'^, from a year after the death of the testator; if 
made payable at a future day, then to carry interest from 
such time of payment: but this is in case of strangers only; 
for in case of a child unprovided for, the legacy shall carry 


interest from the death of the father or mother who gav^ it. 
In the present case, the legatees are called cousins, and it 

admitted 
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admitted in the answer that they had, no other subsist^ 
ence. 

Therefore decreed, that the executors should be account¬ 
able for interest, from the death of the testatrix, and that 
what had been paid foi; education and maintenance should 
be deducted, and what remained should be placed out in the 
funds till the legatees came of age, and then to apply to the 
Court to have them paid. 


It was said at the bar, that the late Aitorney-Gcneral and 
Mr. Mead had given their opinion that these legacies would 
not carry interest. 


May 21. 

A tchtator 
havinj; dircct- 
c;d legacies to 
be paid at the 
expiration of 
six months 
after his de¬ 
cease, without 
deduction, the 
legatees are 
entitled to the 
full amount, 
and the legacy 
duty must be 
paid by the 
executors. 


BARKSDALE GILLIAl*. 


XlY his will, dated tlie 20th of Dcccmher, 18 Hy 
Thomas Dent bequeathed, among other pecuniary le¬ 
gacies, 500/. to the Plaintiff’. The will contained the i'oi- 
lowing clause: “ I desire my executors to make ])ayment 
of all the legacies, including the charitable donations 
or legacies, without any deduction, as given and be¬ 
queathed in this my will, at the expiration of six months 
from the time of my decease, or sooner if convenient: 
and 1 desire they will make sale of my property, my 
fifty-four shares in the Commercial Docks, my I’orty 
shares in the East London Waterworks, and all the 
shares I have or may have in the Banks of Virginia, 
and likewise my stock or property in tlie British funds, 
and all other property I have or may hereafter possess, 
for that purpose. A list of all my j)roperty at this time, 
or rather a statement of the presumed amount of the 


same 
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same, is left with this will, being about 40,000/. sterling. 

1 do hereby direct that my said ejtecutors shall make 
payment of my <lebts, if any, my funeral expenses, 
stamp-duty, and charges of proving this my will, and 
all other chjnrges or expenses whatsoever, out of the sur¬ 
plus which may remain, or residue pf my eilects.” 

With the testator’s will was enclosed a writing, dated 
*Z\st oi Dccemhc}\ 1814, in these words: Private re¬ 
marks relative to my will. My property, by an estimate, 

I have made out and left with my private papers, ex- ^ 
elusive of interest and dividends, which may be re¬ 
ceived, will be about 40,000/. or 41,000/.; the <liftereiit 
sums left ill my will amount to 36,700/. sterling. When 
the Commercial Dock shares, the East London Water¬ 
works shares, the Virginia Bank stock, and my pro¬ 
perty in the British funds are sold, my executors will 
be enabled to pay the legacies and donations within the 
time stateil, and have a surplus of about 3000/. Out 
of this surplus sum is to be paid my debts, (if any,) 
the stamp-duty, and expense of proving my vvill, 
funeral and all other eicpenses. T. C. and Co’s, note 
for 3000/., can be paid to 7’. C. as his legacy. In ad¬ 
dition to the surplus above stilted, arc debts due to me 
in Virginia, Nori/i Car'olma, &c. G. ,7. of Petersburg, 
Virginia, is agent, having the books, bonds, and ac¬ 
counts, ami acting under a power of attorney. The 
presumed value ol* these debts is 4000 tiollars. The 
residue of my effects when all the pnyments are made, 
and all the claims are paid, is to be equally ilivided 
among my executors.” 

Soon after the death of the testator, one of the exe¬ 
cutors proved the will, together with the testamentary 
paper. After payment of the testator’s debts, a surjdus 
remained more than sufficient to satisfy all his l^cies 
VoL. I. P p and 


rm 


1818. 


Barksualk 

r. 

Giuiat. 
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and bequests, his property having been considerably 
augmented since tlie date of the will, by the rise of the 
public funds of this country. 


The bill filed against the executors prayed payment 
of the legacy of 500/., without deduction. The defend¬ 
ants insisted on deducting the legacy duty. 


On this*Jay the Plaintiff moved, that the Defendants 
might be ordered to pay the legacy without deduction. 

Mr. Bell and Mr. Raiipd, in support of the motion, 
relied on the terms “ without deduction,” which, if the 
executors were allowed to deduct the legacy-duty, would 
become nugatory. 


Sir Samticl Itomilly and Mr. Clason^ against the 
motion. 

The legacy duty, altliough for the prevention of fraud 
the legislature has required it to be paid by the executoi', 
is not a deduction from the legacy, but a charge upon 
the legjitee after payment of the legacy. The testator 
has specified the charges which he meant his executors 
to defray, the stamp-duty, and expenses of ])roving his 
will. If the executors are to pay the legacy-duty, in 
addition to the legacy, the amount of the testator’s 
estate at his death would not be suflicient to pay all tlie 
legacies; and the additional sum will itself be subject 
to duty, the payment not being expressly directed in 
terms required for the purpose of exemjjtion, by stat- 
36 Geo, 3. e. 52. § 21. 


The Lord Chancellor. 

It seems admitted, that unless some qualified con¬ 
struction can be put on the words “ without deduction,” 

the 
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the will ought to be construed as directing payment of 
the legacies without deduction of the legacy-duty, as be¬ 
tween the pecuniary and residuary legatees. It is con¬ 
tended, first, that the legacies being payable at the end 
of six months, the words “ without deduction” mean 
payment of the full amount, without any allowance on 
account of payment before the expiration of the usual 
period, a year; that the executors were to *pay, at the 
earlier period assigned, as much as would otherwise have 
been payable at the ordinary time. The (jifficulty of 
that argument consists in this, that the same construe # 
tion must have been adopted, if the will had not con¬ 
tained the words “ without dctiuction because, with or 
without those words, a duty is imposed on the executors 
of making payment at the end of six months, or sooner, 
if the funds could be conveniently applied. It struck 
me, that the legatees living in distant parts, some in 
Philadelphia, &c. the meaning of the^testator might be, 
that their legacies should be paid without any charge in 
respect of the difficulty of making payment among indi¬ 
viduals so resident; on reconsideration, I think that 
.argument rests too mitch on conjecture. 


1818 . 

BAnKSDACS 


V. 

Gillxat. 


The case amounts to this : the testator, shewing that Cimimstanros 
he is estimating the amount of his property, and its 
adequacy to the payments which he directs, the Court is petont, fortlu' 
competent to examine the proportion ol“ that properly to *Vra vvnrto* 
those demands. Calculations of pro})erty sire cleai’ly examine tlu> 
evidence in a case in which the testator has stated on tt'stator’l * 
his will, how, as he imagines, his property will stand, ‘‘state, 
after the dispositions wliich he has made; and ii^ hy 
the testamentary paper annexed to his will, he had 
shewn that the funds would not be sufficient to pay 
the legacies and the legacy duty, the legacies must he 
paid, charging-the duty. As fiir, hoAVcver, as f am rn.T?it(*r 
of fiirures, 1 camu'l dif.covcr lhai: aiul, therefore, though 

1 have 
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T liavc a suspicion that the testator intended that the 
gacy duty should be deducted, my opinion, subject to 
considerable doubt, is, that these legacies must be paid 
without deduction of the legacy-duty. 



Rolls, 

Jtmc I a. ^ 
Jidy 8 . 15. 


SKRYMSIIER r. NORTHCOTE. 


A testator 
liavinjr, by his 
will, directed 
liis executors 
to transfer 
500/., part of 
bis residuary 
estate, to 
H, iV'.j and 
made a speci¬ 
fic disposition 
of the other 
parts, and 
Jiaving after¬ 
wards drawn a 
pen through 
the name of 


'OY his will, dated the 19th of June, 1794-, Simeon 
Coley^ after a direction for the payment of Ins debts 
and some pecuniary legacies, (including 10/. to each of 
his executors for their trouble in executing the trusts of 
his will,) bequeathed to trustees all the residue of his 
estate and effects, upon trust to sell and convert into 
money such parts as should not consist of money, and 
invest the same, together with all the rest of his estate 
and effects not already invested in the funds, in the j)ur- 
chase of 5 per cent. Bank annuities, and to stand pos¬ 
sessed of all his said estate and effects, and of the funds 


11. N.y and by 
a codicil de¬ 
clared that he 
razed her 
name out of 
hif will with 
his own hand; 
the 500/. be¬ 
long, as un¬ 
disposed of, to 
his next of 
kin. The costs 
of ascertain¬ 
ing the right 
to that sum, 
paitl thereout, 
in exemption 
of the general 
residue. 


and securities for the same, upon trust to pay the divi¬ 
dends and annual })roduce between his two daughters, 
Elizabeth Amelia Coley and Helcti Coley, in equal pro¬ 
portions for tlieir separate use, during their respective 
lives, and after the respective decease of his said daugh- 
te|js as to their respective half jiarts, in trust for all and 
every their children, who being sons, should attain 
twenty-one, or being daughters, should attain twenty- 
one or be married. The will then proceeded thus: 
“ And in case of and after the death of either of my said 
daughters, Elizabeth and Helen Coley, without leaving any 
issue entitled, or who shall live to become entitled, to 
the half part or share of her so dying, then as to the 


half 
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llinlf part or share of her whose issue shall so fail, upon 
trust to pay or transfer 800/. 5 per cent. Bank annuities, 
part of such moiety, unto my son Simeon Colep^ his 
executors and administrators, and ujxjn trust to pay or 
transfer 500/. like annuities, other part of such moiety, 
unto my “ daughter Hannah Nor^icote, wife of Thomas 
Norlhcote, of Piety-street^’ (</), in the parish of St. James, 
Clerhamiell, in the county of Middlesex, go|dsmith, her 
executors and administrators, and upon trust to pay and 
apply the interest, dividends, and annual produce of the 
remaining part of such last-mentioned moiety,” for thp 
separate use of the survivor of his two daughters during 
lier life, in the same manner as h'er original moiety; 
and after the death of the survivor, the remainder oi' 
the moiety of his daughter first dying without issue, 
and the original moiety of the survivor, to be in trust 
I’or the children of the survivor, in the same manner as 
their mother’s original moiety; and in case of, and after 
the decease of the survivor of his daughters Elizahclh 
and Helen, without leaving any issue who should live to 
become entitled to the said trust monies, he bequeathed 
one moiety of all the residue of the trust monies to his 
son Simeo?i Coley, his executors, &c. absolutely, and the 
other moiety “ unto my said daughter Hanah Norths 
eote” (/?), her executors, &c. absolutely. The testator 
then a})pointed John Swertner, and his son Simeon Coley, 
joint executors. 


^ 1818. 
Skrymshka 


V. 

Northcote. 


A codicil, executed by the testator on the 7th ol‘ 
June, 11 US, contained the following clause; “I razed 
the name of Northcote out of my will with my own 
hand. S. Coley.” 


(«) In the original will, a pen had been drawn through the words 
printed betwee n'Bverted conmms. , 
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Nobtiicotjc. 


On the 22(1 of June, 1798, the testator died, leaving « 
son, Simeon CoUy, and three daughters, Hannah North- 
cote, Elizabeth Amelia Coley, and Helen Coley, his next 
of kin. I'lelen Coley died on the 3d of August, 1815, 
unmarried, having attained twenty-one. By her will, 
dated the 29th of July preceding, she gave the whole of 
her property to her sister Elizabeth Amelia Burrau), 
(Ibrmerly Cylcy,) without naming any executor. On the 
13th January, 1811, Simeon Coley, the son, died, 
having by his will, dated the 13th of March, 1808, 
given all sums of money and other property to which, at 
the time of his decease, he should be entitled under the 
will of his lather, mid the stO(^ks, funds, and securities, 
in which such sums of money and other property should 
be then invested, to Christian Ignatius Lairobc, John 
Leii^is Wollin, and John Clarice, in trust for his two 
daughters, Frances Elizabeth, (afterwards married to 
John Shrymsher), and Ann Amelia, (afterwards married to 
fVilliam Croft Fish,) equally, to be vested at their respec¬ 
tive ages of twenty-one years. 


The bill filed by Skrymshcr and Fish, and their re¬ 
spective wives, against the trustees named in the will of 
Simeon Coley, the younger, Hannah Northcotc, and Eli¬ 
zabeth Amelia Burrow, jnayed a declaration of the rights 
of the parties claiming under the wills of the father and 
the son. The (jjucstion argued at the hearing was, who 
were entitled to the sum of 500/. five })er cent bank- 
anniiities, part of Helen Coley*s moiety of the residuary 
e.state of her father, given in the event of her death 
without issue, to Hannah Northcotc, whose name the 
testator afterwards erased. 


Mr. Ti rrwer and Mr. Maddoclc for the Plaintiffs, Mr. 

Hart 
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Hart and Mr. Hmie for Hannah NortkcotCy and Mr. BcU 
for the executors of the son. 


1818. 


SKfi.Y»tSHB& 


The bequest of the sum of 500/. stock, was revoked NoftTHcoxr 
by tlie erasure of the name of the legatee, an4 no other 
disposition of it being contained in the will, that sum 
ptisses as undisposed of to the next of kin. In this re¬ 
spect a residuary bequest differs from everyiother. A 
specific or pecuniary legacy being revoked, or, from what¬ 
ever cause, failing, becomes a part of the resic^ue for the 
benefit of the residuary legatee; but if a gift of some poi - .# 
tion of the residue itself fails, the residue being given as 
in this instance, in distinct shares, the share so fiiiling will 
not accrue to the remaining shares, but belongs as un¬ 
disposed of to the next of kin. Bagwell v. Dry («), 

Page V. Page, {h) In Leake v. Robinson (c), 8ir Wil- 
liam Grant observing, that “ with regard to personal 
estate, every thing which is ill given by the will falls 
into the residue, and that it must be a very peculiar 
case intleed in which there can at once be a residuary 
clause, ^md a partial intestacy,” subjoins the qualifi¬ 
cation, “ unless some part of the residue itself be ill 
given.” In Crcsswell v. Cheslyn [d ), the testator having 
by his will given his residuary estate among his three 
children, equally as tenants in common, by a codicil 
revoked the appointment of one of the residuary lega¬ 
tees, giving to her a pecuniary legacy. Lord Northing- 
ton declared that her share belonged, not to the other 
residuary legatees, but to the next of kin; and J^is 
decree was affirmed in the House of Lords, (r) The 
objection to that decision suggested by a high legal au- 


(ff) 1 P. IVms, 1^00., ami t>ce the cases cited by Mr. 6'o.r, n. 2. 
(A) 2 P. Wtiis. 489. Str. 820. Mos. 42. 

(c) 2 3'fcr. .Xfia. See p, 392. (</) 2 JCden, 123. , 

p') Clufhlyn V, C/Ciitvcll, 3 Pro. P. C. JCd. Toiui. 2‘16. 

P p 4 


tliority. 
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thority (a), is not applicable to the present case; the 
words of gift or declaration of trust remaining in this 
will, and nothing being erased but the name the 
legatee. 

Mr. Parker for IN^rs. Burrow, 

The testator having erased tlie name of Hanah 
Northcote <Tom his will, and by his codicil recognised 
the erasure, denoted an intention wholly to revoke and 
annul the^gift to her. The will, therefore, must be read 
' as if that clause had never been inserted in it. No 
reason is assigned for imputing to the testator tlie de¬ 
sign to die intestate as to this stock. The will and codicil 
stand as if the bequest, which is revoked, had never 
been expressed; and under the will so framed Mrs. Bur^ 
raw, in addition to her share of the capital of the 5001. 
stock, as one of the testator’s next of kin, and as the 
executrix of Helen Coley, is entitlal to the dividends of 
the stock during her life. 

The Master of the Uo|,l8. 

The question with respect to the sum of 500/. bank- 
annuities, given by tlve will of Simeon Coley the father, 
is, whether the rule applicable to residue is different 
from that which prevails in the case of every other le¬ 
gacy ? It seems clear on the authorities, that a part of 
the residuei of which the disposition fails, will not accrue 
in augmentation of the remaining parts, as a residue of 
residue; but instead of resuming die nature of residue, 
devolves as undisposed of. Residue means all of which 
no effectual disposition is made by the will, other than 
the residuary clause; but when the disposit^ of the 
residue itself fails, to the extent to whkh it fails, the 

(a) Serjeant o/j. % Eden, 126 . n. 

will 


T8IS. 


SKayKSHEA 

V. 

Noaikgotz. 
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will is iiK^rative. In the instance of a residue given 
in moieties, to hold that one moiety lapsing should 
accrue to the other, would be to hold that a gift of a 
moiety of the residue shall eventually carry the whole* 
Whatever argument applies to the entirety of the moiety 
applies to every part of it; the dis^ction is mere sub¬ 
division. In this case the testator, in the event of one 
daughter dying without children, instead disposing 
of her moiety of the residue entirely, divides it, and 
gives 500L to his daughter Hannah: she ceasing to be 
an object of his bounty, he substitutes no other person.* 
Of that sum, therefore, which once formed a por¬ 
tion of the residue disposed ofj in tlie actual event, no 
tlisposition is made, and tlie testator is as to that in¬ 
testate. 


1818. 


SKaTMSUER 


O. 

Northcote. 


The cause was again mentioned on the subject of 8. i.*;. 
costs, Uie question being whether the costs should be 
defrayed from the general residue, or from the sum of 
500/., the portion of residue which had lasped. An 
objection was also suggested to the frame of the suit, 
instituted by the legatees of Simeon Coley the son, instead 
of his personal representatives, without any allegation of 
fraud. Elmslie v. M^Atday. (a) The following cases 
were cited as authorities for the proposition, that the 
costs should be paid by the general personal estate. 
Attorney-General v. Earl of WincheUea. (5) Curtis v. 

Hutton, (r) CressweU v. Cheslyn (d), from the regis¬ 
trar’s book. 

, (a) 3 Bro. C. C. 624. 

(i) 3 Bfo. C. C. 373., under the correct title of Atiomey-Gemral v. 

Hurstf 2 Cox, 364. 

(c) 14 Ves. S 37 . 

(d) 2 Eden, 123. The fact is not mentioned in the printed rc- 
|)ort, but by the registci* it appeal's that the costs of all parties were 
ptiid out of the general estate Ilcy. Lib. A. 1761. fol. 1 so. 

T/n 
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1818. The Master qf the Rolls said, that the objection of 
Skrymsher interest of all parties would 

V. be promoted, by permitting the suit instituted for set¬ 
tling a family question to proceed; that the cases cited 
of gifts to charities, in which the costs had been ap¬ 
portioned between tke charitable fund and the general 
residue, were not precisely parallel to the present case; 
for if the gtft to the charity failed, the fund would form 
part of the general residue, comprehending all not efiec- 
tually disppsed of; but the question here was, whether 
* the sum of 500/. was not more undisposed of than the 
residue distributed^ specifically among legatees named; 
and in that respect, the case of Cresswell v. Cheshjn was 
more analogous to the present; that the claims of the 
residuary legatees, and next of kin of Coley the elder, 
re<juired to be decided before any disposition could be 
made of the fund in Court, and the costs of that deci¬ 
sion were chargeable on his estate; but that the in¬ 
creased expense occasioned by the institution of the suit 
in behalf of the residuary legatees, instead of the represen¬ 
tatives, of Coley the younger, and by questions between 
them, must be defrayed from the estate of the latter. 

The decree declared, that the sum of 500/. 5 ycr cent. 
annuities, in the will of Simeon Coley the elder men¬ 
tioned to be given to his daughter Hannah Northcotc, 
whose name was afterwards struck out of the will, re¬ 
mained undisposed of, and, together with the dividends 
accrued since the death of Helen Coley, became 'distri¬ 
butable among the next of kin of Simeon Coley the 
elder, living at his decease; and directed an account of 
such dividends, and payment of them, one-fourth to 
Latrohe and Clarke, the surviving executors of S. Coley 
the “younger; one-fourth, to Hannah Northcote; one- 
iburth to E. A. Burrow; and the remaining one-fourth 
to E. A. Burrow, as the executrix of Helen Colcij. The 

decree 



CASES IN CHANCERY. 


573 


decree also directed the Master to tax, “ as between 
solicitor and client” («), the costs of all parties, except 
the bank, and apportion the same, and ascertain how 
much related to the question arising on the will of the 
testator S. Coley the elder, respecting the 500/. bank- 
annuities, and how much to the 800/j^ and how much to 
the residue of the 2700/. [Helen Coley's moiety): so much 
of the 500/. as would raise such part of the cobts as the 
Master should apportion in respect of the said 500/. to 
be sold and paid into the bank to the credit of the 
cause, the remainder to be paid to the same parties, and 
in the same proportions, as before specified for payment 
of the accrued dividends. 

Reg. Lib. B. 1817. fol. 603—GOG. 


1818. 

Skbymshbu 

V. 

Nobthcotk. 


(«) The words between inverted commas, interlined in the regi¬ 
strar’s book, were omitted by mistake in the original decree, and 
introduced on an application by Mr. Maddock for the PlaintiHs, 
with the consent of all parties, on the 2.0th of April, 1819. See 
Madd. Principles and Practice of Chancery, 2d edit, vol.ii. p. 487, 
488., and the cases there cited. 


Directions 
omitted by 
mistake in a 
decree, intro¬ 
duced on mo¬ 
tion with the 
consent of all 
parties. 


GRESLEY ADDERLEY. 
GRESLEY i). HEATHCOTE. 


Mat/ 21. 


\Y indentures of lease and release, dated the 20th 
and»2]st of July, 1G97, Sir Thomas Gresley, Bart- 
and Frances his wife, and William Gresley, his stm and 
heir apparent, conveyed to trustees certain estiites in 
the county of Derby, as to part, to the use of William 
Gresley for life; remainder to the use of Barbara his 
wife, for life, in lieu of dower; and as to the rest, to tht 


A mortgagee 
of a term 
created for 
raising por¬ 
tions, and e.\- 
pired, is not 
entitled to an 
account of 
rents and pro¬ 
fits in the 
hands of a re¬ 
ceiver, accructl 


before the c-\[)iration of the term. 


U^<' 
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use of Sir Thomas Gresle^ for life; remainder as to part, 
to the use of Frances Greslcy for life, in lieu of dower; 
remainder as to the rest, from the deatli of Sir Thomas 
Grcsliy, to tlie use of Gilhert Thacker and Thomas 
Sk^ngton, their executors, &c. for the term of one 
hundred years; r«inainder as to the part limited to 
Fra7ices Greslcij for life, from her death, to the use of 
Thacker end Sk^ington for the like term of one hun¬ 
dred years; remainder to William Greslcy for life; re¬ 
mainder jto trustees to preserve contingent remainders; 
remainder to his first and other sons in tail-male, witli 
ulterior remainders, and the ultimate remainder to the 
heirs of Sir Thomas Gresley. The trusts of the terms 
of one hundred years were declared to be for raising 
3000/. for the ])ortlons of the three daughters of Sir 
Thomas Gresley, and, in certain events, 4000/. for the 
younger children of William Grcslcy; with a proviso, 
that in case any of tlie persons entitled to the inherit¬ 
ance should pay the sums so to be charged, the terms 
should remain a security for reimbursing them, with inte¬ 
rest from the decease of the person making the payment. 

The first term commenced on the deiitli of Sir Tho¬ 
mas Gresley in 1699; and the second, on the death of 
Frances Grcsley^ in July^ 1711. 

Sir William Gresley died in 1711, leaving Ihonias 
Gresley his only son, and Bridget (afterwards the wife of 
Adam Otley) his only daughter, the latter of whom be¬ 
came entitled to have the sum of 4000/. raised by sale or 
mortgage of the estates comprised in the terms. 

By indenture of assignment and mortgage, dated the 
5th of Octobei\ 1719, Elizabeth Thacker, the repre¬ 
sentative of the surviving trustee, in consideration of 
3000/. paid to Otley and his wife by Arabella Marrow, 

and 



CASES IN CHANCERY. 

an3 1000/. paid to them by Jo^« assighetl the 

})remiscs comprised in the terms to R, Wilmoth liis exe¬ 
cutors, &c. in trust for Mancm and Rr(mnc, subject to 
redemption. 

In 1746, Sir Thomas Gtesleijf the |on of Sir William^ 
died; atid, in 1753, Sir T/iomas Gtrsley, his son, also 
died, leaving Wilmot Qreslcij his only cliild, who tliere- 
upon became entitled to the fee-simple of tlie estates, 
subject to the mortgage debt of 40001. 

In 1776 on the marriage of Gresletj ytiih Nigel 
Bowycr Gnisley^ by indentures dated the 16th and 17tli 
oijamiarij, certain estates, including those comprised 
in the terms, were conveyed (subject to a term of 1000 
years, for raising a sum not exceeding 14,000/., according 
to the appointment of Wilviot Gresley) to the use of Sir 
Nigel Bomyer Greslcy for life, with remainder to trustees 
to preserve contingent remainders; remainder to the first 
and other sons of the marriage, in tail-male; remainder 
to the use of such persons as Wilmot Gresley should 
appoint. 

Wilmot Gresley died in 1790, leaving no son, and 
having by her will and codicil maxle a provision for her 
daughters, and limited the estates, after the decease of 
Sir Nigel, to the use of his first and other sons in tail- 
male, with ulterior remainders. 

Letters of administration with the will and codicil 
annexed, were granted to Sir Nigel, who continued in 
possession of the estates as tenant for life, subject to the 
mortgage debt for 4000/., and the sums which Wilmot 
Gresley had directed to be raised. By his second mar¬ 
riage Sir Nigel had issue Roger, his eldest son., 

The 


51B 

1818. 

Ghesi.ey 

V. 

AnDEIlT.EY. 

G LESLEY 
V. 

Heathcotk. 
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Gresley 

V. 

Addereby. 

Ghesley 

V. 

Heathcoxe. 


The second term of 100 years, which commenced* in 
1711, having become vested in the Earl of Buckinghamshire, 
John Sullivan, and George Davis, as trustees for Edvoard 
Desbrowe, on their application for payment of the sum 
of 4:0001,, Sir Nigel executed a bond, payable by instal¬ 
ments, and paid 36004, leaving 4004 unpaid at his 
death, on the 26th of March, 1808. • 

By his will, dated the 18th of February, 1808, he 
gave all his real and personal estate to his executors. 
Sir Johii Hcathcotc, William Grcslcy, Ethmrd Sruyd, 
and Theophilus Lcvett, for the benefit of his three 
daughters. ' 

Three of the ’executors proved the will, and jmid the 
remaining instalment of 4004 and all interest due on 
the mortgage, and took an assignment of the term by 
indenture of the 20th of August, 180S. 

The first suit was instituted by the infant Sir JRoger 
Grcslcy, against one of the trustees ap})ointed by Wihnut 
Grcslcy, to raise a sum for her daughters, (the trustee 
having, on the death of Sir Nigel, taken possession of 
the estates,) for the appointment of a guardian, and 
maintenance, and a receiver, (u) To the second cause 
the executors of Sir Nigel, and the persons interestetl in 
the estates, were Defendants. 

By an order in the first cause, dated the 3d June, 
1808, it was referred to the Master to appoint a re¬ 
ceiver of the rents and profits of the real estates of Sir 
Roger Grcslcy, including the estates comprised in the 
term of 100 years; Sir John Hcathcolc was afterwards 
ap})ointed, and the rents and jirofits received by him 
w^u’c paid into Court. ’Fhe decree prc'noiuiced on the 




{a) Kcjr. Lib. A. isir. tbi. 1J51.5. 
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ysth of June^ 1808, directed a reference to the Master 
for the appointment of guardians, and allowance of 
maintenance to the Plaintiff, and an inquiry to what 
charges and incumbrances the estates were subject, and 
what was due in respect of them, and ordered the re¬ 
ceiver to keep down the interest of the incumbrances 
affecting the estates, {a) * 



V. 

Abdeht.ey. 

Gukseky 


V. 

Heatiicote. 


On the 28th of Septemba., 1809, Snepd imd L£xiett^ 
two of the executors of Sir HJigel Greslep, (no previous 
measures having been taken by them to obtain posses¬ 
sion of the estates, or the receipt of the rents and profits 
by virtue of the term, or to establish a charge under the 
decree,) and his two surviving daughters and their iius- 
bands, filed a bill against Sir Huger Gredep, as tenant in 
tail of the estates, and against the trustees and incum¬ 
brancers, for an account and payment of what was due to 
Sir NigeVs executors in respect of the sum of 4-000/. 


By an order dated the 29th of Jtme^ 1813, made in 
both the causes of Greslep v. Adderlcy^ and Greslry v. 
Heathcotcy proceedings in the second cause were stoyed. 


On the 1st oi Decanhe^'y 1817, the cause Snepd v. 
Gresley was heard at the Rolls, mid the bill was dis¬ 
missed (Z>), on the ground that the term had expired. 

On this day Sir John Hcathcotcy Sneydy and Lcvcily 
moved, in both the former causes, for liberty to go in 
before the Master, and make proof of what was due to 
them, as executors of Sir Nigel Grcslcyy under the in¬ 
dentures of the 20th and 21st days of July, 1697, and 
that the Master might take an account of the rents and 
profits of the premises comprised in the term mentioned 

(a) Reg. Lib. A. 1817. fol. 151 j. 

{h) Reg. Lib, B. 1817, fol.‘21-’. 

in 



578 


CASES IN CHANCERY^ 


1818. 

Gb£SL£Y 

». 

Addeulby. 

GnXSLBY 

V. 

Heatjicote. 


in those indentures, which had come to the hands of the 
receiver from the time of his appointment to the expir- 
aticm of the term, or which accrued during that period. 

Mr. Hart and Mr. Dowd^swell for the motion. 

The question is, whether the persons entitled to the 
money secured by the term are to lose the benefit of 
tliat security. The rents accruing during the term are 
received, ^r the use of the termor. The suit instituted 
for rendering the security available, in consequence of 
delays occasioned by deaths of parties, was not heard 
till after the expiration of the term, and as there could 
be no foreclosure of a term expired, the bill was dis¬ 
missed. The Court will not refuse that relief which 
would have been given, if the money had not been se¬ 
cured by a term. No report has yet been made of 
debts and incumbrances; the executors are entitled to a 
report as incumbrancers. 


Sir Samuel Bmiilly and Mr. Joseph Martin against the 
motion. 

The amount claimed was a debt of the estate, and 
can be enforced, therefore, only to the extent of the 
interest pledged, a term which has expired. The motion 
seeks to have the whole principal of the debt paid out of 
the rents and profits. Even on an application while the 
receiver was in possession, during the term, it would 
have been very doubtful whether such an order could 
be made; the regular direction to tlie receiver is to 
keep down interest, not to pay off debts and incum¬ 
brances. At least the Court never, for such purpose, 
directs a retrospective account of rents. * The appoint¬ 
ment of a receiver in a cause to which the incumbrancers 
are not parties, can not aid their claim. 

The Lord Chancellor. 

The sum in question could not be the debt of any 

indi- 
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3 

individual, and could remain the debt of the estate, so 
long only as the estate is charged. By the operation of 
the deeds, the estate has contracted debt, for a term of 
100 years, and at the expiration of that term is dis- 
cliarged. The question comes round to this, whetlier 
the Court, having appointed a receiver, towards the 
close of the term of 100 years, when the mortgagee 
might, perhaps, have been entitled here, if noj at law, to 
receive the rents, will pay the charge out of the rents so 
received ? That question I will not decide on motion: 
the parties are at liberty to file a bill. But there is a 
great difficulty in the way. 


1818. 


Geesley 

V. 

Abdereey. 

Gaebuy 

V. 

Heaxhcote. 




The order appointing a receiver is for the benefit of The apjpoint- 
mcumbrancers only so rar as expressed to be for their ceiyer is for 
benefit, and only so far as they choose to avail them- benefit of 

. incumbrancers 

selves of it. The Court would not deprive them of the only so far as 

advantage of their legal estate; they might perhaps be 

obliged to come here to be examined pro inter esse suo(a ); benefit, and as 

but this Court would not interfere against them. But I avafl them^^° 

apprehend that when the Court interposed to receive selves of it. 

the rents beyond what was required for keeping down 

the interest on incumbrances, all the surplus rent, 

after payment of interest, was received for the benefit 

of the heir. I think that the mortgagee of a term, if A mortga/jee 
11 1 1 • 1 1 I j • , of a term is 

he chooses not to lay his hands on the rents during the not intitled to 

term, must be in the situation of a mortgagee in fee, a retrospective 

° account of 

who has suffered the rents to be applied for purposes rents and pro- 
other than the satisfaction of his security. (l>) 

Motion refused. 


(a) Hunt V. Priest, 2 Dick, 540. 

(i) See Higgins v. The York Buildings Company, 2 Aik, 107. 
Mead V. Lord Orrery, 3 Atk. 244. Colmun v. Duke oj St. Albans, 
3 Ves. 25. Drummond V. Duke of St, Albans, 5 Ves.453, Ex parte 
Wilson, 2 Fes. ^ Bea, 252. '* 


Q q 


VoL. I. 
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The princess of WALES The EARL of 
• LIVERPOOL, ante^ p. 114. 

** Lordship doth order that the Defendants 

have a fortnight’s time to answer the Plaintiff’s 
bill, to be computed from the time when the Plaintiflv 
Her Royal Highness Caroline AugusLa, I’rincess of 
Wales, shall have produced and left in the hands of her 
clerk in Court the saiil promissoiy note, or instrument 
in writing, bearing date the 24th day of Angnst, 1814, 
in the bill mentioned; whereby it is alleged, that Wil¬ 
liam Duke of JhimsKoicJc, deceased, assured to the Plain¬ 
tiff payment, in the month of August, 1816, of the sum 
of 15000 Trench Lmis, at the rate of 24 French livres 
each, together with interest for the same; and it is 
ordered that tlic Defendants, their clerk in Court, and 
solicitor, after the same shall have been jiroduccd, liave 
liberty to inspect the same, and take copies thereof, or 
extracts therefrom, as diey shall be advised, but tlie 
same is to be at their own expense.” 

Reg. Lib. B. 1817. fbl. 768. 


PREBBLE r. BOGHURST, ante, i^.SOd. 


A bond ex¬ 
ecuted on the 
marriage of 
the obligor, 
conditioned 
to settle lands 
as freehold, . 


<« TTIS Lordship doth declare that the condition of 
the said bond of the lOtli day of August, 1768, 

< 

in tlie pleadings in these causes mentioned, ought to be 
« if he should become seised in possession,” affects copyhold as well 

speci- 
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specifically performed; and that according to the trUe 1818. 
construction of the said condition, all the freehold and 
copyhold (a) messuages, tenements, lands, and here- v. 
ditaments, which John Prchble, the testator, in tlie said 
pleadings mentioned, became seised of in possession at 
any time during his natural life, ou^ht to be settled upon 
the issue of the said John Prebblc and Mary Townshendj 
his first wife; and his Lordship doth declar? that Mary 
To'wnsh.endi the first wife of the said testator having 
died in his lifetime, John Prebblc^ Thomas PrShle^ 

Richard Prehble^ and Letitia Fenner, four of the Plain¬ 
tiffs in the said original cause, the only children of the 
said John Prcbble. by the said Mary Tawnshend, became 
entitled to have all the messuages, tenements, lands, and 
hereditaments, of which the said testator died seised in 
possession, conveyed to them as tenants in common in 
fee, free from any charges or incumbrances, and to 
have also the title-deeds thereof delivered to them, and 
also entitled to the clear rents and profits thereof, from 
the death of the said testator, after all just allowances 
ami deductions; and also entitled to be paid and com- 
})ensated out of the said leasehold and other personal 
estate and effects of the said testator, for all the said 

(a) The report of the judgment, (anle, p. 519.) represents the Lord 
Chancellor to have expressed a clear opinion, that the bond, being 
conditioned for settling lands of which the obligor should become 
seised in possession, would not alfect leasehold or copyhold estates; 
the decree, however, directs, it will be observed, a settlement of the 
obIigor’scojjy/o/</A‘; it is to be presumed, therefore, that his Lordship’s 
expressions on the former occasion were misunderstood. The di¬ 
rection in the decree seems conformable to the authorities. The 
possession of a copyholder entitled to an estate of freehold or in¬ 
heritance, is, in pleading, denominated seisin ; the copyholder being 
described, in the first instance, as seised in his demesne as of freehold, 
and in the second, as seised in his demesne as of fee, according to 
the custom of the manor. Bro. Abr. Tenant per Co'pie, pi. IS . 

Co. Entr. 206. i Saund. 147. Co. Copyholder, 11. 

Q q 2 


free- 
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freehold and copyhold messuages, lands, tenements, and 
hereditaments, of which the said testator was, at any 
time after the date of the said bond, seised in possession 
during his life, which have been sold and disposed of 
by him, together with interest from the death of the said 
testator; and his Lordship doth order that it be referred 
to Mr. CouHenay, one, &c. to inquire and state to the 
Court, whether it will be for the benefit of the infant 
parties. Defendants in the original cross-bills, and sup¬ 
plemental bills, that the other matters in difference, and 
particularly whether the Plaintiffs are entitled to the 
value of the estates sold by the said testator, at the time 
of tlie death of the said testator, or the sums produced by 
such sale in his lifetime, and all the accounts sought for 
in these causes should be referred to the award,” &c. 

Reg. Lib. B. 1817. fol. 1985—1997. 
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A. 

ADVANCEMENT. 

See Purchase, 1. 

AFFIDAVIT. 

On a motion after the answer for 
an injunction to stay waste, affida¬ 
vits filed subsequently to the answer 
cannot be read. Smyihe v. Smythe. 

Page 252. 

See Charity, 2. 

AGENT. 

See Principal and Agent. 

AGREEMENT. 

On the question of executing an 
agreement, hardship cannot be 
adverted to, unless it amounts to a 
degree of inconvenience and absur¬ 
dity, so great as to afford judicial■ 
proof that such could not be the 
meaning of the parties. 329 

See Award, 1. —Specific Per¬ 
formance, 2. 


ALIENATION. 

1. The estates which by stat. 5 Amu 
c. 3. for perpetuating the memory 
of the great actions performed by 
the Duke of Af., are limited to 
the then Duke for life, remainder 
to his Duchess for life, remainder 
to the heirs male of the body of 
the Duke, remainder to all and 
every his daughters, in such manner 
as the titles are therein-before li¬ 
mited, in order that they may always 
“ go along and be enjoyed with 
the titles and dignities,” with a 
proviso restraining alienation to the 
prejudice of the persons in re¬ 
mainder, are not inalienable, and 
the rents and profits may be effec¬ 
tually alienated by the person in 
possession, as against himself. The 
])ension granted by statute .5 Ann. 
c. 4., “ for the more honourable 
support of the dignities” of the 
Duke of A/.,« and his posterity, 
payable out of the revenues of the 
Q q 3 
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Post-Office, to such person seve¬ 
rally and successively to whom the 
same should come by virtue of 
that act, with a proviso that the 
acquittance of every such person 
should be a sufficient discharge, is 
inalienable. Davis v. the Duke of 
Marlborough. Page 74 

2. A motion for a receiver therefore, 
by an annuitant, to sec^e whose 
annuity the Duke had executed an 
indenture for conveying the estates 
and the pension to a trifstee, was 
granted as *to the estates, and 
refused as to the pension. Ibid. 

3. A pension for past services may 
be aliened; but a pension for sup¬ 
porting the grantee in the perform¬ 
ance of future duties, is inalienable. 

Y9 

! 

ANSWER. 

See Production of Documents, 3. 
— Practice, 4. 5.17. 

APPOINTMENT. 

An estate being limited under her 
marriage settlement to A. for life, 
with remainder to her children by 
her deceased husband in such 
manner as she should appoint, 
remainder in default of appoint¬ 
ment to all the children as tenants 
in common, an agreement by the 
children that on her joining in 
suffering a recovery, the first use to 
which the recovery should enure 
should be to A. for life, voithoul 
impeachment of waste, is, it seems, 
valid in equity; and the Court 
therefore refused to continue an 
injunction to rfestrain her from 
cutting timber, unless security was 


given to her for the value of alt 
which she might cut during her 
life. Davis v. Uphill. Page 129 

APPORTIONMENT. 

See Rent, 1. 2. 

ARBITRATION. 

1. A cause having been referred to 

arbitration, under an ordp by con¬ 
sent, the court will not make an 
order on the arbitrators to proceed. 
Crawshay v. Collins. 40 

2. 'File parties having proceeded un¬ 

der an order made by consent for 
referring a cause to arbitration, 
whether it is competent to either 
to withdraw. Clueere. Ibid. 

ATTORNEY GENERAL. 

The Attorney General is an officer 
of the Crown, and in that sense 
only, the officer of the public. 

294 

See Information, 1. 

AWARD. 

1. The specific performance of an 
award may be compelled in equitj^, 
on the principle that the award 
only ascertains the terms of a pre¬ 
vious agreement between the par¬ 
ties : and although the illegality 
of the acts of which it directs the 
execution will afford a ground for 
refusing to decree the performance, 
the Court considering an award as 
the decision of judges chosen by 
the parties, will not exanyne whe¬ 
ther it is unreasonable. IVood v. 
Griffith, 43 
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2. In construing an award it is the 
duty of the Court to favour that 
construction whiph renders the 
award certain and final* 

3. Principle on which the Conrt de¬ 

crees the specific performance of 
awards. 54 

4. The Courts will abide by the de-, 

cision, though erroneous, of judges 
chosen by the parties to decide a 
question of law. 55 

5. In enforcing the performance of 

an agreement embodied in an 
award, the Court proceeds on pe¬ 
culiar principles. 58 

6. Under an act for enclosing lands 
in the townships of A., S., and W., 
directing the commissioners to allot 
to the rector of the parish of IF., 
in lieu of the tithes of the townships 
of S. and W., so much of the lands 
to be enclosed in the township of 
S., and of the titheable parts of 
the township of IV., as should, 
quantity, quality, and situation 
considered, contain or be equal in 
value to two-fifteenth parts of the 
titheable places thereof, and to 
make to the rector of IV. and the 
vicar of B., in lieu of the tithes of 
apart of the lands in the townships 
of S. and A., to which they were 
entitled, a like allotment, equal to 
two-fifteenths of such lands, and 
declaring that after the enrolment 
of the award of the commissioners, 
all tithes arising within the lands 
enclosed should cease, an award 
by which the commissioners allotted 
to the rector of JV., “ in lieu of, 
the tithes of S. and A.," lands 


more in quantity than twp-fifteenths 
of the lands enclosed in S. and A., 
but Jess than two-fifteenths of the 
lands enclosed in S., A., and 
JV., without any allotment in lieu 
of the tithes of JV., is a bar to the 
claiiii of tithes in JV. The award 
would not be vitiated by error in 
the allotment. The act having 
direct^ the commissioners, in esti¬ 
mating the proportion, to have 
regard to quality and situation, de¬ 
ficiency in quantity is not proof of 
error. Cooper \. Thorpe, 

B 

BANK OF ENGLAND. 

Sec Bankrupt, 2. 

BANKRUPT. 

1. A petition for the sale of mort¬ 

gaged premises by an equitable 
mortgagee under a written agree¬ 
ment for a mortgage, the petitioner 
is entitled to costs. Ex Parte 
Brightens. 3 

2. Corporations may prove debts 

under commissions of bankruptcy 
by the affidavit of a person authori¬ 
sed by a general power of attorney, 
and vote in the choice of assignees 
by a person authorised by a special 
power of attorney, under their 
common seal. Ex parte The Bank 
of England. 10 

3. A party against whom a commis¬ 
sion of bankruptcy had been mali¬ 
ciously obtained, and to whom, 
after superseding the commission, 

Qq 4 
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the Lord Chancellor had assigned 
the petitioning creditor’s bond, hav¬ 
ing afterwards brought an action on 
the case against the petitioning cre¬ 
ditor, and a rule of Court having 
been made by consent, referring 
the matters in dispute, except the 
bond assigned, to the award of an 
arbitrator, and an award having 
been made with an exdfeption of 
the bond, an action cannot be 
maintained on the bond. An ac¬ 
tion on the case is a waiver of a 
right of action on the bond; and to 
restore that right the agreement 
of the parties must be unequivocal. 
Holmes v. Waine’ooright. Page 20 

4. The assignment of the petitioning 

creditor’s bond by the Lord Chan¬ 
cellor is conclusive evidence of 
malice. 23 

5. A creditor of a partnership, having 

made farther advances on the secu¬ 
rity of a bill of exchange, depo¬ 
sited with him for that purpose by 
the partners, and having under¬ 
taken to receive the amount when 
due, and return the surplus, the 
bill having been dishonoured, and 
remaining in his hands unpaid, is 
not entitled, on the bankruptcy of 
the partners, to set off his prior 
advances against a demand by the 
assignees for the bill. Ex-parte 
Flint. 30 

6. A cowkceper, all his transactions 
of buying and selling being inci¬ 
dental to the occupation of farmer, 
grazier, or drover, is exempted 
from the operation of the bankrupt 


laws, by stat. 5. Geo. 2. c. 30. § 4C. 
Carter v. Dean, 64 

7. A sole trader having agreed, in 

consideration of a sum payable by 
instalments, to take two persons 
into partnership with him for a pe¬ 
riod of 18 years, and having become 
bankrupt five months after the 
commencement of the partnership, 
when only one instalment was due, 
his assignees are entitled, at the 
respective periods, to receive the 
remaining instalments. Akhurst v. 
Jackson. 85 

8. No commission of bankruptcy shall 
be superseded on the ground of the 
consent of all the creditors who 
have proved their debts, until after 
the second meeting. Order. 333. 

9o On the commissioners being satis¬ 
fied at the second meeting that a 
petition will be presented for super¬ 
seding the commission, with the 
consent of all the creditors who 
shall have proved debts, the com¬ 
missioners shall adjourn the choice 
of assignees to some future day, in 
order to give the opportunity of 
presenting such petition for a su¬ 
persedeas in the manner hitherto 
accustomed. Order, Ibid, 

See Lunatic, 3. 

BARON AND FEME. 

Under a limitation in a marriage- 
settlement of the wife’s property, 
in default of her appointment, for 
her next of kin or personal repre¬ 
sentative, the husband, taking a 
prior partial interest, is not entitled. 
Bailey v. Wright, 39 
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S€e Marriage Settlement. 

BOND. 

See Construction, 3. —Copyhold, 
1. — Marriage Settlement, 2. 


C 

CANAL. 

See Injunction, 7, 8. 

CHAMPERTY. 

Vendor and Vendee, 1. 

CHARITY, CHARITABLE USE. 

On reference in a petition under vStat. 
52 Geo. 3, c. 101. the master may 
receive affidavits in evidence. Ex- 
parte Greenhouse. Page 60 

See Information, 1. 

CONSIDERATION. 

See Marriage Settlement, 3. 

CONSTRUCTION. 

1. The words “ in case of the death,” 

construed to refer to death in the 
life of the tenant for life. Galland 
V. Leonard. 16 J 

2. Words importing contingency ap¬ 

plied to an inevitable event, con¬ 
strued to refer to the occurrence 
of the event under particular cir¬ 
cumstances. 164 

3. A bond, conditioned to settle lands? 
“ if the obligor shall become seis¬ 
ed,” will not affect lands of which 
he is seised at the date of the bond. 

321 


4. Circumstances in which the court 
is competent for the construction 
of a will, to examine the amount of 
the testator’s estate. Page 565 

5. “ And” construed as “ or.” 330 

See Award, 2.6. — Copyhold, 1. — 

Marriage Settlement, 2. — 

* Will, 2, 3, 4, 5. 

•contempt. 

See Solicitor, 2, 

COPYHOLD. 

A bond executed on the marriage 
*of the obligor, conditioned to settle 
lands if he should become seised 
in possession, affects copyhold as 
well as freehold. Prehble v. Bog- 
hurst. 580 

See Purchase, 1. 

CORPORATION. 

j See Bankrupt, 2. 

COSTS. 

1. The costs of the Bank, paid out of 

the capital of a legacy, for the 
security of which they were made 
parties. 38 

2. Persons nominated trustees by an 

instrument which, being void, passes 
no trust fund, not allowed costs, 
as between solicitor and client. 
Mohun V. Mohun. 201 

Sec Bankrupt, 1. —Demurrek, 1. — 
Practice, 6. — Will, 6. 

COVENANT. 

G. having by marriage articles cove¬ 
nanted that if he»died in the life ot 
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his wife, his executors should within 
three months after his decease pay 
to her 3000/.; and having by his will 
given all his property to his execu¬ 
tors, in trust, after payment of his 
debts, at the expiration of three 
years from his decease, to divide 
it “ in such ways, shares, and pr(f- 
portions as to them shall appear 
right,” on his death duaing the life 
of his wife, the executors having 
died or renounced, his property is 
divisible according ^.o the statute 
of distribution, and the widow’s 
distributive share exceeding 30001. 
is a performauce of the covenant in 
the marriage articles. Goldsmid v. 
Goldsmid. Page 211 

COWKEEPER. 

See Bankrupt, 6. 

D. 

DEBTOR AND CREDITOR. 

See MAilHIAGK Sextlemknx, 1. 

DECREE. 

Directions omitted by mistake in a 
deerCte, introduced on motion with 
the consent of all parties. Skrym- 
sher V. Northcoie. 573 n. 

DEED. 

A deed executed by the njembers of 


the deed that the parties did qot 
understand their rights, or the na¬ 
ture of the transaction, and that the 
heir surrendered an unimpeachable 
title without consideraRon, and 
evidence being given of his gross 
ignorance, habitual intoxication, 
liability to imposition, and want of 
professional advice; in the absence 
of direct })roof of fraud or undue 
itifluence, and after an acquiescence 
of five years. Dunnage v. While. 

Page 137 

DEMURRER. 

1. On the argument of a demurrer, 
the defendant is entitled to demur 
ore lenus, paying the costs of the 
demurrer on the record. 288 

2. If the jdaintiff is entitled to any 

part of the relief sought, a demur¬ 
rer to the whole relief must be 
over-ruled. 304* 

3. The defendant not appearing in 

support of a demurrer, the Court, 
on production of an affidavit of 
service of a subpeena to hear judg¬ 
ment, will not over-rule the de¬ 
murrer, but hear the plaintift'. 
Penfold v. Uamshotloni. 552 

8V(; Tnwokmation, 1. 

DEPOSITION. 

SVe Practice, 11,12. 

DIGNITY. 

See Alienation, I. 2. 


a family to determine their inter¬ 
ests under the will and partial in¬ 
testacy of an ancestor, not cn- DISCOVERY, 

forced, it appqpring on the face of 1. After a verdict at law, a bill with 
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proper charges, may be sustained 
for the discovery of documents 
necessary to a fair decision. 

Page 209 

2. In a bill for discovery and relief, 
a Plaintilf not entitled to relief is 
not entitled to discovery. The 
converse of the rule will not hold. 

291 

DISTRESS, 

See Replevin, 1. 


E 

I 

ELECTION. 

1. Construction of instruments as 
imposing an obligation to elect, 
and of acts as constituting election. 
The acts of a party bound to elect 
between two inconsistent rights, in 
order to constitute election, must 
imply a knowledge of the rights, 
and an intention to elect; posses¬ 
sion being, under the circum¬ 
stances, equivocal, as referrible to 
either right, the execution of deeds 
containing recitals of the charac¬ 
ter in which the party claimed, and 
the exercise of a power to dispose 
of the estates in that character, 
amount to conclusive evideiu'e of 
election. Dillon v. Parker. 359 

2. By the will of H., A. his widow 
took a life interest, and his six 
children the remainder in fee as 
tenants in common, in his real 
estates, of the ammal value of 
870^.; A., under the erroneous ex¬ 
pectation of acquiring an absolute 
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pow'er of disposition, having levied 
a fine of her husband’s estates, 
devised a portion of them, worth 
about 135/. per annum, to G. her 
grandson in fee; another portion 
of like amount, (together with an 
estate of her own at Ni, ol' the 
•annual value of 115/.) for the bene¬ 
fit of the widow and children of 
fV. her eljlest son ; and the residue, 
M'orth about 600/. per annum, to 
her daughter p. in fee : JF, being 
entitled dndcr the will of S., as 
one of' his children, to one-sixth, 
ajul as heir to three of his brothers 
who died without issue, to three- 
sixths, of his father’s estates, de¬ 
vised all his real estate for the 
benefit of his widow and children, 
and died shortly before his mother 
A.: the widow and children of fV. 
electing to take under the will of 
*S., and in opposition to that of A., 
and by that electi<)n frustrating, to 
the extent of 45.'3/. per annum, the 
disposition of the latter in favour 
of /*/'., E. is entitled to the estate 
at El . i>i partial compensation. 
(Ireiton v. Iiaward. Page 4'09 

3. Infants being bound to elect to 
take under or against a wil(^ refer¬ 
ence to the Master to inquire 
which was for their benefit. Ibid. 

413 

EVIDENCE. 

NVe Charity, 1. — MARRiAiit; Skt- 

TLKMENT, 1. 

EVIDENCE, PAROL. 

Parol evidence is not admissible to 
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show the inadequacy of the per¬ 
sonal estate of the testatrix to 
satisfy the purposes of the will; 
but with regard to real estate, pa¬ 
rol evidence would be admissible 
for that purpose, if an intention to 
pass realty appeared on the will. 
Jones V. Curry. PageQQ 

EXCEPTION. 

See Injunction, 5. 

EXEMPTION. 

See Personal Estate, 1,2. 

EXONERATION. 

See Personal Estate, 1, 2. 


F 

FAMILY ARRANGEMENT. 

See Deed, 1. 

FRAUD. 

See Deed, 1. 

G 

» GIFT. 

JR. G. having died intestate, possessed 
of considerable personal property, 
and entitled, after the death of his 
wife, to the principal of certain 
bank stock, standing in the name of 
a trustee, his brother, by letter, 
expressed his intention of relin¬ 
quishing his share of the intestate’s 
estate to the widow, executed to 
the trustee (transferring to the wi¬ 


dow) a release of the bank stbek, 
and directed the preparation of a 
release of the general personal 
estate, the execution of which was 
prevented by his death, but his wish 
to execute it continued to his last 
hour: the release of the stock is 
effectual in favour of the intestate’s 
widow; but the intention to relin¬ 
quish the share of the general per¬ 
sonal estate not being perfected 
amounts not to a gift; and she, as 
administratrix, must account to the 
representatives of the brother, but 
without interest. Hooper Good¬ 
win Page 485 


H 

HEIR LOOM. 

Sir G. S. having devised certain 
estates to JR. L. for life, with re¬ 
mainder to his first and other sons 
in tail, and like remainder to J, L% 
and his sons, with proviso, that if 
the title of earl of S. should descend 
to B. L. or any of the persons 
named in remainder, the estates 
should go to the person next in 
remainder, as if the person so be¬ 
coming earl were cfead without 
issue; and having directed that all 
his family pictures in his mansion- 
houses should be heir-looms, and 
be held with his mansion-houses by 
the person in possession thereof 
under his will, and given the use of 
his prints to G. for life, and after 
his decease to jF., and bequeathed 
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to trustees all household goods, fur¬ 
niture, glasses, and linen, &c. in his 
mansion-house, (except the family 
pictures and prints not framed,) to 
sell such parts as should he in his 
house (except his family pictures) 
as they should think proper, the 
other part, which might be thought 
worth keeping, to be removed to 
his house at li., and to dispose of, 
or to retain, such of his effects at 
R. as they should think proper ; 
and after his debts should be re¬ 
duced to 35,000/., then as to his 
family pictures, and such of his 
effects at R. as should remain un¬ 
sold, in trust for R. L. if living, for 
his own proper use and benefit; but 
if he should die without leaving 
issue male living, in trust for J.L. 
or such person as should become 
entitled to the possession of his 
estate at /i., for the same right and 
interest as before declared with re¬ 
gard to R. L.: 

The family pictures are heir-looms, 
but R. L. being alive when the 
debts are reduced to 35,000/. be¬ 
comes absolutely entitled to the 
remaining personalty. Smile v. 
The Earl of Scarborough, Page 5^1 


1 

IMPERTINENCE. 

See Injunction, 5, G. — Practice, 
4, 5. 

INCLOSURE. 

See Award, G. 


INFANT. 

See Election, 3. — Practice, 16. 

INFORMATION. 

Commissioners appointed by act of 
parliament, being authorised to levy 
«i rate (not exceeding a certain pro¬ 
portion of the poor-rate) on the 
occupiersfof all houses, &c. in 
Rr/ghfoUf for paving, lighting, and 
watching the town, and another 
rate, not exceeding affixed sum, 
on every chaldron of coal landed 
orv the beach, or otherwise brought 
into the town, for repairing or 
building works to protect the coast 
of Br'i^lilo)i against the encroach¬ 
ment of the sea, (the act reciting 
that the inhabitants were unable to 
raise money sufficient for that pur¬ 
pose without the aid of parliament,) 
with power of distress for non-pay¬ 
ment, and liberty to apply any sur¬ 
plus of the coal-rate, after payment 
of the debt contracted on the secu¬ 
rity of that rate, and the expenses 
of repairs, &c. in aid of the rate for 
paving, &c.; to an information by 
the Attorney-General, at the re¬ 
lation of an inhabitant, filed against 
forty-eight commissioners (the 
whole number being a hundred), 
by the description of acting com¬ 
missioners, stating that the commis¬ 
sioners had, during several years, 
levied the coal-duty at its maximum, 
and applied a large proportion of 
the produce in aid of the town rate 
for paving, &c. instead of the con¬ 
struction and repair of works for 
the protection of the coast, and the 
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discharge of the debt contracted 
on the security of the coal-duty, 
and had distrained the goods of the 
relator for non-payment of the 
duty, and praying an account of the 
money levied and expended, an in¬ 
junction against an undue levy, ahd 
a direction that the commissioners 
should replace any 'Sums which 
they had applied to purposes not 
warranted by the act;^a general de¬ 
murrer foiL want of ecpiity, and a de¬ 
murrer orrttv»/.vfor defect of parties, 
were over-ruled: the Lord Ohan- 
cellor being of ojiinion, that a par¬ 
liamentary grant of a duty on coal 
imported into a town, in aid ol'the 
pecuniary inability of the inhabit¬ 
ants to protect the town from the 
encroachment of the sea, is a gift 
to a charitable use; that a clause 
in tlie act directing suits to be pro¬ 
secuted against the treasurer only, 
was not applicable to cases in which ^ 
adequate relief could not be ob¬ 
tained except against the commis¬ 
sioners; and that the information 
might be sustained against tbe act¬ 
ing commissioners only, for the 
purpose of relief in respect of their 
past acts, and for the purpose of 
prospecthe regulation other com¬ 
missioners might be made parties 
as they qualified and assumed the 
functions under the provisions of 
the act. Aiiorncy-Gencral v. 

Broivn. Patre 2G5 

O 

INJUNCllON. 

1. An action having been commenced 
in 1816, the Plaintiff in July^ 1817, 


obtained a verdict, and a new trial 
having been ordered on 21st Janu¬ 
ary, 1818, on the 9th February, 
the Defendant at law filed a bill 
for the production of documents, 
which he had given notice to the 
Plaintiff to produce on the trial, 
but which were not then produced; 
the commission day at the assizes, 
being the 7th of March, a motion 
on the 3d March, to extend the 
common injunction to stay trial, re¬ 
fused. Field v. Beaumont. Page 204- 

2. Injunction granted in cases of 

Trespass. 208 

3. The Court will not, by injunction, 

restrain the working of mines, per¬ 
mitted during eight years, without 
directing an action. Ibid. 

4-. Whether after a verdict at law, in 
air action of trespass, the Court 
will grant an injunction against 
future trespasses, in favour of par¬ 
ties who refused at the trial t.o pro¬ 
duce documents necessary to a fair 
decision, queere. 210 

5. On a motion to dissolve a special 
injunction staying the trial of an 
action till further order, the Mas¬ 
ter, on a reference for imperti¬ 
nence, having reported the answer 
impertinent in a small part only, 
and the Plaintiffs having excepted 
to the report, and insisting on their 
right after the question of imper¬ 
tinence was decided, to except to 
the answer for insufficiency; the 
Lord Chancellor examined the bill 
and answer, and dissolved the in¬ 
junction, so far as it extended to 
stay trial. Raphael v. Birdiuood. 

228 
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6. In injunction caseS;, the Master’s 
report on the question of imper¬ 
tinence must, at least without re¬ 
ference to the inquiry whether 
there is farther impertinence, have 
the same weight as his report on 
the question of insufficiency. 

Page 232 

7. Persons authorised by act of par¬ 
liament to cut a canal, and required 
to appropriate certain sums for the 
construction and maintenance of 
works to protect a harbour, in 
which the canal was intended to 
terminate, not restrained from cut¬ 
ting through their own lands, at a 
distance from the harbour, in the 
event of a present insufficiency of 
funds for the completion of the 
undertaking, pending an ap})lica- 
tion to l^arliament for farther 
powers to levy money. Mayor, 8^c. 
of King's Lynn v. Pemberton. 244 

8. Persons authorised by act of par¬ 
liament to cut a canal, if their funds 
are insufficient for the completion of 
the undertaking, may, on the j)rompt 
application of the owner of lauds 
through which they are cutting, be 
restrained from proceeding. 250 

9. On a bill for injunction against an 

invasion of copyright, arid an ac¬ 
count ; a court of law having cer¬ 
tified, that the Plaintiff had no in¬ 
terest in the copyright in question, 
the bill cannot be dismissed on the 
defendant’s motion. Brooke v. 
Clarke 550 

Si’c Affidavit, 1.—Aj'pointment, 1. 
— Partnershii*, 1. 


INSUFFICIENCY. 

See Injunction, 5, 6. — Practice, 
4, 5. 

INTEREST. 

1. Two persons having jointly and 

, severally granted an annuity, and 

mutually covenanted that each 
should p^y one moiety, and indem¬ 
nify the other against all “ actions, 
suits, costs, charges, damages, de¬ 
mands, sums of money, and ex¬ 
penses,” which might be incurred 
by reason of tlie non-payment 
thereof; one who on the insolvency 
of the other luid made payments 
on account nf his moiety, is not en¬ 
titled to interest on such payments. 
Bell v. Free . Pa^e 90 

2. On refunding sums paid under an 

erroneous construction of a will, a 
legatee entitled to other funds 
making interest in the hands of the 
Court, is to be cliarged with inte¬ 
rest ; not a legatee who lias no fur¬ 
ther concern in the estate. Gillins 
Y. Steele . 199 

Sec Gift, 1. — Leoacy—Specific 
Performance, 5. 

L 

LEASE. 

See Partnership, 10. — Rent, 1, 
Specific Performance, 3, 4. 

LEGACY. 

1. A sum being bequeathed on trust, 
to apply the interest towards the 
maintenance and Support of F. It, 
(separated from her husband, the 
testator’s nephew, with separate al- 
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lowance on condition of maintain¬ 
ing her children, and assisted by a 
voluntary annuity from the testa¬ 
tor during his life,) and the main¬ 
tenance and education of her chil¬ 
dren until the youngest should at¬ 
tain 21, and after that event to 
F. R. so long as she remained the 
wife or widow of her jkresent hus¬ 
band; with a direction, in case of 
her death or marriage before that 
event, to the trustees'to take the 
children under their care; F. R. is 
not entitled to interest from 4-he 
death of the testator, the excep¬ 
tion to the general rule, in case of 
legacies by persons in loco jjarentis, 
not extending in favour of an adult 
legatee, and the will expressly di¬ 
recting payment to certain annui¬ 
tants within a year i’rom the testator’s 
death. Raven v. Waite, Page 563 

2. Legacies to infants payable at 21, 

with benefit of survivorship in the 
event of death under tliat age, and a 
power to the executors to apply any 
part of the legacies towards the 
maintenance of the legatees, bear 
interest from the death of the testa¬ 
trix; the infants being her cousins, 
and destitute of other provision. 
Pet I V. Fellotvs, 5fil 

3. A testator having directed lega¬ 
cies to be paid at the expiration of 
six months after his decease, with¬ 
out deduction, the legatees are en¬ 
titled to the full amount, and the 
legacy duty must be paid by the 
executors. — Barksdale v. Gilliai, 

‘ 562 

See Interest, 2. — Parent and 
Child, 1. 


LUNATIC. 

1. A commission of lunacy directed 

to be executed in the neighbour¬ 
hood in which the lunatic resided 
prior to his lunacy, not in that to 
which he had been since conveyed, 
although evidence was given of his 
inability to bear removal. Ex parte 
Smith, Page 4* 

2. Reason of the inquiry from what 

period the lunacy commenced. 
When the lunacy is of some dura¬ 
tion, and the lunatic has performed 
acts, the principle on which the 
crown extends its protection, re¬ 
quires an examination into the 
circumstances of competence or 
incompetence. 6 

3. The committee of the person of a 

lunatic not removed in consequence 
of his bankruptcy. Ex parte Proc¬ 
tor. 531 

4. On a petition to remove the 
committee of the person, the Court 
(not being prevented by the form 
of the petition from granting relief 
according to the nature of the 
case,) directed an inquiry, whether 
the comfort of the lunatic was 
sufficiently provided for; regard 
being had to the sum allowed. 

Ibid. 

M 

MAINTENANCE. 

See Vendor and Vendee, 1. 

MARRIAGE SETTLEMENT. 

1. A voluntary settlement without 
fraud, by a husband not indebted, 
in favour of his wife and children, 
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is valid against subsequent credi¬ 
tors. On a bill by the wife, 
the Court established the settle- 
ment) no creditor attempting to 
impeach it, and there being no 
allegation that the husband was 
indebted at the time, without 
directing an inquiry on that sub¬ 
ject. It seems that a recital in a 
settlement after marriage is not 
evidence against creditors, of arti¬ 
cles before marriage. Battershee 
V. Farrington. Page 1()6 

2. J. P., on his marriage with M . T , 
executed a bond in the penalty of 
20 OOI. with condition to be void if, 
in the event of M. T. surviving 
J. P., his exacutors, &c. should, 
within three months after his de¬ 
cease pay to trustees lOOOl. in 
trust for M. T., and if, in the 
event of J. P, surviving M. 7’., | 
and there being any child or chil¬ 
dren of the marriage living at the 
decease of J. P., his executors, &c. 
should, within three months after 
his decease, pay to trustees lOOOl. 
in trust for such child or children; 
« and farther if J. P, should, at 
any time during his natural life, 
become seised of any messuages, 
&c. in possession, and should settle 
the same upon M. 7*., and the 
issue of the said intended marriage; 
by such good conveyances in the 
law as counsel should advise in 
such parts and proportions, mid to 
such use and uses, as should be 
thought requisite, the better to 
make a provision for M, T. in case 
she should happen to survive J* P» 
VoL. 1. 


after the death of M. T., J. P. 
having married again, and then, 
and not before, become seised of 
real estates, and having at his 
death left issue by both marriages, 
all the real estates of which he 
‘became seised during his life were 
subject t«) the obligation, and set¬ 
tled on the issue of the first marriage 
as tenants in common in fee. 
Prehble v. BoghursL Page 309 

3. Where jnarriage is one of the 
considerations, the amount of pe¬ 
cuniary consideration is immaterial. 

. 319 

4. An obligation to make a settle¬ 

ment on the wife and the issue, 
includes an obligation to make a 
settlement on the issue after the 
death of the wife. Ibid. 

See Appointment, 1. 

MASTER. 

See Practice, 4, 5. 7. 

! MINES. 

j See Injunction, 3. 

MOTION. 

See Practice, 6. 

MORTGAGE. 

1. A mortgagee of a term created for 

raising portions, and expired, is 
not entitled to an account of rents 
and profits in the hands of a re¬ 
ceiver, accrued before the expir¬ 
ation of the terra. Gresley v. 
Add^rley. 573 

2. A mortgagee oft a term is not 

Rr 
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entitled to a retrospective account 
of rents and profits. Page 579 


PARENT AND CHILI). . 

1. Under a bequest of stock, in trust 
to pay the dividends to M. H. //., 
the niece of the ^estatSor, “ for and 
towards the maintenance, educa¬ 
tion, and bringing up of all and 
every the child and children of the 
said M. H. H. until he, she, or 
they shall attain twenty-one,”* then 
to transfer the principal equally 
among the children, with a bequest 
over in default of such issue, to 
the nephews and neices of the 
testator living at the death of 
M. H. H .; the dividends are pay¬ 
able to M. IL //., although she 
has no child. Hammond v. Neauw. 

55 

2. In an arrangement settling the in¬ 
terests of all the branches of a family, 
children may contract with each 
other to give to a parent who had 
a power to distribute property 
among them, some advantage which 
the parent, without their contract 
with each other, could not have. 

16(5 

See Appointment, 1. 

PAROL AGREEMENT. 

See Specific Performance, 1. 

PARTNERSHIP. 

1. Stipulations in articles of partner¬ 
ship for an aftnual settlement of ac¬ 


counts, and for payment to the 
representatives of a deceased part¬ 
ner of an allowance in lieu of 
profits since the last annual ac¬ 
count, proportioned to the amount 
of his share of profits, during two 
years preceding, arc waived in 
equity by omission through several 
years to settle annual accounts, 
and by engaging in business to 
which the stipulations cannot be 
applied without injustice; and an 
injunction was granted to restrain 
the representatives of a deceased 
partner from proceeding on a bond 
given by the surviving partners, for 
repayment of his share according 
to the articles, before (he settle¬ 
ment of accounts of transactions 
pending at his decease, on which a 
loss was subsequently sustained. 
Jac/aou v. Srchivic/c. Pr/gc -KSO 

2. Partnership articles containing 
special clauses for taking the ac¬ 
counts, on which the parties have 
not acted, read in equity as if those 
clauses were expunged. 469 

3. Articles of partnership having pro¬ 
vided, that on dissolution hy death, 
notice, or misconduct, of a partner, 
the remaining partners should have 
the option ol‘ taking his share at a 
valuation, payable by yearly instal¬ 
ments in the course of seven years; 
and that on the bankruptcy or in¬ 
solvency of a partner, the partner¬ 
ship should be immediately void as 
to him; by a deed, four years sub¬ 
sequent, the partners declared 
(after a recital that such was their 
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intention in the nrlicles), ihat in 
the event of bankruptcy or insol¬ 
vency, the same arrangement sliould 
be practised as on dissolution by 
death, notice, or misconduct: one 
of the partners having become 
bankrupt within a few months after 
the execution of the latter deed, 
his assignees are not bound l)y it. 
Whether a provision in articles of 
partncrship,^that on the bankruptcy 
of a partner his share shall be taken 
by the solvent partners, at a sum 
to be fixed by valuation, and pay¬ 
able by instalments in a course of 
years, is not void by the statutes 
concerning bankrupts. Qua’rp, 
IVilson V. (ircnmood. Page 4-71 

4. Where some members of a j)artner- 
ship, either in the ordinary course 
of trade, or in closing the trans¬ 
actions after a dissolution, seek to 
exclude others from a just sliare iii 

the management, the Courf aj)- 
. I 

points a receiver. 4H11 

5. JL C. being in possession of mines , 
and iron-works, held under leases j 
of unequal duration, hy his nill i 
bequeathed 2.5,()()()I. to /?., “ as a 
capital for him to become a partiuT; 
with my executor of one-fourth 
share In the trade of all those u orks, 
so long as the lease endures,'’ uith 
a devise to II, and his wife of the 
residue ofhis estates, real and per¬ 
sonal ; by a codicil the testator gave 
to JV. C. three-eighths of the 
concern at the ii on-works, “ so 
the partnership will stand at my 
decease, TV. C. three eighths,, 


H. three-eighths, /?. tvvo-eightha.” 
After the testator’s death, TV. C., 
II., and B., carried on the works for 
two years, selling iron manufactur¬ 
ed not only from the produce of 
their mines, but from ore and old 
iron })urchascd for the purpose of 
manufacture and re-sale. B. hav¬ 
ing theif assigned his share to C., 
the business was carried on in like 
manner, by C. and II. till the death 
of the latter; no agr<*ement having 
ever been entered into for the dur- 
dtion of the partnership. 

1. The codicil withdraws the 
trade from the opci’ation of the 
residuary clause in the will, and 
vests three-eighths in II. to the ex ¬ 
clusion ofhis wife. 

2. The concern is not a mere 
joint interest in land, but a partner¬ 
ship in trade. 

.‘3. The purchase of a leasehold 
interest as part of a stock in trailci 
is not evidence o(‘ an agreement to 
contract a partnershi]) commensu¬ 
rate with the duration of the lease. 

4'. The partnershi[) is dissolved 
by the death ol' II. 

5. In a suit instituted by IT. (\, 
praying a sah’ of tlm puriner.diip 
property, the Court, on motion, di¬ 
rected an iiujuiiy uhctlur it wonhl 
be for the benetit of all [rarties in¬ 
terested that tile works .should bo 
sold, or carried on I'or the purpose 
of vending up the concern. Craxo- 
.s/ui!/ v. Miiu/r. Pane Vio 

;. On a suit instituted for the dissolu¬ 
tion of a partnorsiiip, ifbeing clear 

R 1 'J 
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on the bill and answer that some 
party is intitled to a dissolution, a 
sale of the partnership property 
may be directed on motion. P. 506 

7. If a partnership is actually ended, 
no person can make any use of the 
property inconsistent with the pur¬ 
pose of winding up the concern. 507 

8. Where the contract <fneither ex¬ 

pressly nor by reference limits the 
duration, the partnership may be 
terminated at a moment’s notice 
by either party. 508 

9. Reason of the doctrine that a part¬ 
nership is dissolved by death. 509 

10. There is no general rule that 

partners purchasing a leasehold in¬ 
terest, must be understood to have 
entered into a contract of partner¬ 
ship commensurate with the dura¬ 
tion of the leases. 521 

11. In the instance of a trading part¬ 
nership actually dissolved, the 
Court orders a sale on motion. 

wa 

PENSION. 

See Alienation, 3. 

PERFORMANCE. 

See Specific Performance.—Cove¬ 
nant, 1. —Satisfaction, 1. 

PERSONAL ESTATE. 

1. The general personal estate ex¬ 
empted from the payment of a par¬ 
ticular legacy. Gittins v. Steele. 24 

2. In the event of the deficiency of a 
particular fund appropriated to the 
satisfaction of certain bequests, the 
Court, on the question of the ex¬ 
emption of (!he general personal 
estate, cannot advert to the fact of a 
sale of part of the testator’s proper¬ 


ty subsequent to the will, by which 
the particular fund has become in¬ 
sufficient. Giiiinsv. Steele. Page24>. 

See Parol Evidence, 1. — Will, 2. 

PLEADING. 

See Demurrer. — Discovery, 2. 
— Information, 1. —Practice, 
13. 

POWER. 

Tlie will (attested by three wit¬ 
nesses) of a person,having a power 
to dispose of a fund consisting partly 
of real estates, and partly of house¬ 
hold furniture, linen, and plate, 
containing a gift of “ all my estates 
and effects of whatsoever denomi¬ 
nation,” and of “ my household 
furniture, with linen and plate,” is 
not an execution of tlie power. 
Jones V. Curry. 66 

See Appointment, 1.—Parent and 
Child, 2.—Rent, 1.—Will, 5. 

PRACTICE. 

1. On a bill by a prebendary against 

his lessees, for a commission to as¬ 
certain the boundaries of the pre- 
bendal lands, the prebendary is en¬ 
titled to name as many commis¬ 
sioners as his lessees. JVillis v. Par¬ 
kinson. 9 

2. A notice for Monday the 12th 

January, being the first seal before 
Hilary term, is good notice for the 
first seal, though held on Thursday 
the 15th January. Smithy. -. 10 

3. By the order directing a party to 

be examined as a witness on the 
trial of an issue, no objection is 
waived, except that which arises 
from his being a party in the cause. 
llogerson v. Whittington. 39 
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4. 'AH references of answers for in¬ 

sufficiency or for scandal and im¬ 
pertinence, or for impertinence, 
made in the same cause, shall be 
made to the same Master. Order of 
Court. Page 128 

5. Where answers of Defendants have 
been referred for scandal and im¬ 
pertinence, or for impertinence* 
and the Court shall afterwards re¬ 
fer the same for insufficiency, the 
latter reference shall be made to 
the same Master as the former. 

Ibid. Ibid. 

Ji. If a party gives notice of motion 
and does not move accordingly, he 
shall, when no affidavit is filed, 
pay to the other side forty shillings 
costs upon production of the notice 
of motion; but when an affidavit is 
filed by either party, the party 
giving such notice of motion and 
not moving, shall pay to the other 
side costs to be taxed by the Mas¬ 
ter, unless the Court itself shall 
direct, upon production of the no¬ 
tice of motion, what sum shall be 
paid for costs. Ibid. Ibid. 

7. It is not competent to the Lord 

Chancellor to order the Master to 
review a report confirmed and fol¬ 
lowed by a decree of the Master of 
the Rolls, containing consequential 
directions while that degree stands 
Turner v. Turner. 154 

8. The Master ordered to review his 
report after confirmation. 157 

9. Defendant permitted to take ex¬ 

ceptions to a report after con¬ 
firmation, without having taken 
objections. 1.58 


10. Exceptions* pcripitted with re¬ 
ference to one subject of inquiry, 
after exceptions to the same report 
with reference to another subject 
allowed or overruled on argument. 

160 

y, A deposition de bene esse having 
been read at the hearing of a cause, 
it is of course, if any issue is di¬ 
rected, fo order it to be read on 
the trial, notwithstanding an irre¬ 
gularity in the examination, which 
might have been effectually object¬ 
ed at the hearing. Wliether the 
Court will suppress a deposition 
taken before commissioners, of 
whom one is attorney in a cause in 
Scotland between the same parties, 
on the same question, qucerc. Gor-^ 
don V. Gordon. 166 

12. When the interval is short be¬ 
tween the publication and the hear¬ 
ing, the Court will grant time to 
examine whether the deposition was 
regularly taken, it being too late to 
object during the hearing. 171 

13. A demurrer and answer filed by 
a Defendant attached for want of 
an answer, after orders for time to 
plead, answer, or demur, not de¬ 
murring alone, ordered to be taken 
off the file. Curzon v. Dc-la-Zouch, 

185 

14. A Defendant having filed an 
answer and demurrer after a cepi 
corpus returned on an attachment 
for not answering, an order for a 
messenger obtained before the de¬ 
murrer and answer (of wliieli the 
Flaintifts had hespoken an oflicc 

K I 
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cony) had been falv-'u olf the lile, ; 
J!*;ehar<fecl witii co-sts. ('itru)it v. j 
Dr-la-ZourJi. ' 

15. After a demurrer over-ruled, time j 
to answer can be o'otained only on 
a s])eoial application. Jones v. | 
Saxhij. 191vi 

IG , Infants being nnidc co-plaintlil's 
in two suits reUuive to the same 
matter, the Court will hot, before 
a decree, oiv the Master’s report 
that one suit is more for the bene¬ 
fit of the infants, dismiss the bill in 
the Ollier suit unless by eonsent* 
Marliincr v. jrr.\l. 35S i 

I 

17. A Defendant may bv answer 
protect liimself from answering in¬ 
terrogatories tending to criminate 
him. 192 

See AFFlOAVrT, 1. — ClIAlllTY, 1.- 

Costs. — D kc a ke. — I) f. m i j a i < eu.— 
Injunctio\.—Lunatic,!*.—Pa itx- 
NEUSHiv, 5, G. 11. — Production 
OF Documents. — Receiver. — Se¬ 
questration.— Solicitor, 1 / 2 . 4 \ 
— Specific Performance, 2. 

PRINCIPAL AND AGENT. 

An agent, defendant to a bill for an 
account by In's pnnci])a.1, ordered, 
on motion, to leave with his clerk 
in court, documents in liis posses- i 
sion, containing entries relating to 
the cause; sealing up entries on 
other subjects, and making affida¬ 
vit that he has sealed such entries 
only. Gerard v. Pensividc. 533 

PRODUCTION OF DOCUMENTS. 
]. A Plaint ill' is entitled to the pro¬ 
duction ol' docufnents referred to | 


in the answ'cr, and admitted to her 
in the custody of the Defendant, 
although an injunction obtained 
by the Plaintiff has been dissolved, 
on the ground that the contract 
which he seeks to enforce is illegal. 
Evans v. Rkhardson. Page 7 

2. In ordering the production of 
documents, the Court proceeds on 
the prineijile, that they are by 
reference incorporated into the 
answ er, and become a part of it. S 

3. In u bill against executors, the 
Plaintiff having stated two promis¬ 
sory notes of th{‘ same date, one 
for 15.0001. sterling, the other for 
] 5,0001. French foitis, given by the 
testator for securing a sum of 
15,0001., on an affidavit by one of 
the executors, that he had inspect¬ 
ed the first note, and observed on 
the face of it circumstances tend¬ 
ing to impeach its authenticity; 
tliat he was informed, and believed, 
that tlic second note had been 
produced by the Plaintiff for jiay- 
ment in a foreign country; and 
that he was advised and believed 
that it was necessary, in order that 
his answer might fully meet the 
case, that he should, before answer, 
have inspection of the second note, 
it was ordered, that the Defendants 
should not be compelled to answxT, 
till a fortnight after production of 
the second note. The Princess of 
Wales V. the Earl of Liverpool. 114* 

4*. If a Plaintiff makes a demand on 
written instruments, wuthout stat¬ 
ing Jlut. they are in his possession, 
whether the Court will infer that 
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fact, unless an affidavit is made to j 
the contrary, (ptcerc. Page V22 

5. Reason of the practice requiring 

proof (beyond mere reference) of 
possession by the Defendant of 
a document previous to an order 
for production. 126 

6. On a motion for an attachment 
for refusal of production and in- 
.Sj)ectIon of documents, pursuant 
to order, or for immediate ins]>ec- 
tion, the Defendai^ts objecung that 
the documents contained passages 
improper for inspection, the Lord 
Chancellor refused tlie application, 
but directed tlie Defendants to ])ay 
the costs of it. Jones v. Powell. 

53r) n. 

iSce Discovi'Uiv, 1. — Injunction, 1. 
f. — Pkincipal and Ackvt, 1.— 
SUBCCKNA DuCENS TeCUM, 1. 

PROMOTIONS. 

/V/o-c 661 

PURCHASE. 

1. A father having purchased in the 
names of his sons a copyhold 
estate, which he afterwards de¬ 
mised by licence obtained subse¬ 
quently to the jmrehase ; the sons 
take the estate successively, as an 
advancement. To repel the pre¬ 
sumption of advancement, evidence j 
of the father's intention must be 
contem})oraneous with the pur-1 
chase. Murlc.ss v. Franldin. Ihl 

2. The presumption arising from the ^ 
circumstances of the purchase of^ 
one estate, cannot be qualified by! 


transactions relatne to other es¬ 
tates. Page 19 

R 

I REAL ESTATE. • 

See Parol Evidence, 1. — Mill, 1. 

•RECEIVER. 

1. Pending a question, whether 
estates (Revised were subject to a 
bond executed by tin* testator, for 
making a settlement on his wife 
£Hid childre n, the Court refused to 
appoint a receiver, the devisees in 
trust consenting to jiay the rents 
into court. Prcbblc v. Borhursl. 

616 

2. Thu appointment of a Receiver is 

for the benefit of' incumbrancers, 
only so far as exjiressed to be for 
their benefit, and as they choose to 
avail themselves of it. 579 

See Alienation, 1,2. — I’aktner- 
siiip, 4. 

REFERENCE. 

See Injunction, 5.— I’kactice, 4, .'5. 

RELEASE. 

.Sec (iii'T, I. 

RENT. 

1. Under a parol demise from year 
to year, by a tenant for life, with 
power to lease by deed, «fvc. the 
interest of the lessee determines 
with the life of the lessor, and the 
rent is apportionable. Ejc parte 
Snipth. 667 
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2. A tenant foi' life with leasing 
power, having granted leases from 
year to year, some by parol, some 
in writing, but not conformable to 
the power, on his death, before the 
0 xpiration of the year, the rents 
are apportionable. Clarkson v. 

Lord Scarborough. Page $5^ n. 

See Sequestration, 1. 

REPLEVIN. 

An action of replevin may be main¬ 
tained for goods distrained under 
a warrant from commissioners au- 
thorised by act of parliament to 
levy rates for specific local pur¬ 
poses with power of distress. 304 

REPORT. 

Sec Injunction, 5, 6. Practice, 
7, 8, 9,10. 


S 

SATISFACTION. 
Distinction between satisfaction and 
performance. 219 

See Covenant, 1. 

SEQUESTRATION. 

Under a sequestration, the landlord 
is entitled to be paid arrears of 
rent. Dixon v. Smith. 457 

SET OFF. 

The doctrine of set-off and mutual 
credit under the statute, is the 
same at law and in equity. 33 
See Bankrupt, 5. 


SETTLEMENT. 

See Marriage Settlement. 

SOLICITOR. 

1. A solicitor declining to be farther 
concerned in a cause, is not entitled 
to compel payment of his costs, by 
refusing to permit such inspection 
of the papers in his hands, or such 
production of them before the 
court or the master, as may be 
necessary in the conduct of the 
cause. Commerell v. Poynton. 

Page 1 

2. After an order for the taxation of 

a solicitor’s bill, staying proceed¬ 
ings at law till the report, the soli¬ 
citor having died before a report, 
and no measures having been taken 
for continuing the taxation, his 
administratrix proceeding at law 
against the client, was held not to 
have committed a contempt. IIouU 
ditch V. Houldiich. 58 

3. The Court will not order the per¬ 
sonal representative of a deceased 
solicitor to deliver the papers in 
the cause to another solicitor, with¬ 
out payment, or security for pay¬ 
ment, of the solicitor’s bill. It 
seems that the summary jurisdic¬ 
tion of the Court extends to the 
representatives of a solicitor. Red- 

Jearn v. Sotverby. 84 

4. In a cause which has been much 
delayed, the Court will not, at the 
expense of farther delay, relieve 
the Plaintiff from the consequences 
of the gross neglect of his solicitor. 

156 
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SPECIFIC PERFORMANCE. 

1. If a person possessed of a term, 

contracts to sell the fee, he cannot 
compel the purchaser to take, but 
the purchaser can compel him 
to convey the term, and this Court 
will arrange the equities between 
the parties. Page 54 

2. Specific performance of a parol 
agreement to grant a lease, de¬ 
creed on the testimony of one wit¬ 
ness, confirmed by circumstances, 
against the denial in the answer, 
after part-performance by delivery 
of possession. Morphett v. Jones. 

172 

.‘1. Specific performance refused of 
an agreement to grant a lease for a 
term expired before the hearing of 
the cause, the acts of waste com¬ 
mitted during the possession of the 
premises not entitling the plaintiff, 
in an action on the covenants to be 
inserted in the lease, to more than 
nominal damages. NeshiU\.Meyer. 

223 

4. Whether specific performance of 
an agreement to grant a lease will 
in any case, be decreed after the 
.expiration of the term, queere, 226 

5. On a bill by a purchaser for specific 
performance of a contract for the sale 
of an estate, a vendor who, during 
15 years, had retained possession^ 
of the whole estate, and of one- 
third of the purchase-money, was, 
under the circumstances, charged 
with interest on one-third of the rents 
and profits. Burton v. Todd. 255 

Sec Agreement. ■—Award, 1. 3. 


STATUTE. 

5 Anne, 0.4. Sec Alienation, 1,2. 
5 Geo. 11. c. 30. § 40. See Bank¬ 
rupt, 6. — 52 Geo. III. c. 101. See 
Charity, 1. 

\ SUBPCENA DUCENS TECUM. 
1. Under a. subpoena ducens tecum, the 
party nyiy, in Court, object to pro¬ 
duce the documents: but if the ob¬ 
jection is overruled, production will 
be com](Jelled. ^ 209 

T 

TENANT FOR UFE. 

See Construction, 1.— Rent, 1,2. 

TENANT FROM YEAR TO 
YEAR. 

Sec Rent, 1, 2. 

TIMBER. 

See Appointment, 1. 

TITHES. 

See Award, 6. 

TRUSTEES. 

See Costs, 2. 


V 

VENDOR AND VENDEE. 

An equitable interest under a con¬ 
tract of purchase may be the sub¬ 
ject of sale; the subcontract con¬ 
verts the original vendee into a 
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trustee of kisVquitable interest for 
his vendee, who acquires tlie same 
rights which he had to the bene¬ 
fits to be derived under the pri¬ 
mary contract. Such subcontracts 
arc not within the doctrine of 
champerty and maintenance, f 

Page 56 

See Specific Performance, 1. 5. 
VERDICT. 

See Discovery, 1. ,, 

w 

WASTE. 

See Appointment, 1. 

WILL. 

1. For the purpose of collecting the 

intention, every part of the wil^ 
must be considered. 28 

2. Bequest of personal estate being 
in trust, to pay the interest to M. 
the testator’s widow, during lier 
life, and on her death “ to pa) and 
divide the trust-monies unto and 
equally between liis daughters II. 
and A., for their own use and be¬ 
nefit absolutely, and in case of the 
death of them H. and A., or either 
of them, leaving a child or children 
living,” to apply the interest for the 
maintenance of the children till 
21, then to divide the trust-money 
among them, expressing that the 
testator’s intention w^as, that the] 
children of his daughters should 
be entitled to the same shares to 
which their mother would be en¬ 
titled if then living, with an ulti¬ 


mate trust in case of the death of 
H. and A., without leaving issue 
living at their respective death, or 
of all their children dying minors ; 
on surviving the tenant for life, //. 
and A. become entitled to the ab¬ 
solute interest. Galland v. Leo- 
vard. Page 161 

3. Bequest of 30001. stock to JV^ 

the testator’s son by a first mar¬ 
riage, (his second wife and a son 
by her being living,) the interest to 
be appropriated to his maintenance 
under the direction of trustees till 
he attained 24-, and of the residue 
of the testator’s personal estate, 
(the interest being given to his wife 
during her widowhood, after her 
decease or marriage) “ unto any 
cliild or children I may have by 
my wife, to be equally divided be¬ 
tween them thar attain the age of 
21 years, the survivor of my chil¬ 
dren to ])ossess what is here be¬ 
queathed to the other; but should 
not either of my children attain 
the age of 21 years, or live to pos¬ 
sess what is here bequeathed to 
them, I then bequeath” to the 
children of the testator’s sister the 
30001. slock; the son by the second 
marriage dying in the life of the 
testator, and there being no otlier 
issue of that marriage, JV. is enti¬ 
tled to tlie stock and to the residue. 
Hilly •Smith. 195 

4. Testamentary pajiers in this form; 
“ I leave and bequeath to all my 
grandchildren, and share and share 
alikeand “ further, I appoint T. 
//. and T. E. my trustees for all 
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• niy grandchildren and niecesare 
void for uncertainty, and pass no 
interest in the real estate. Mohun 
V. Mohun. Page 201 

5. A testator having by his will de¬ 

vised his freehold and copyhold 
estates in trust for his son in strict 
settlement, with remainder to his 
nephew; and having given by his 
first codicil, a special power of sale 
over a part of his estates, to be ex¬ 
ercised at the request of his son in 
favour of his nephew ; and, by his 
second codicil, a general power of 
sale over “ all or any part of his 
estates,” to be exercised at the 
discretion of his trustees ; the con¬ 
veyance by the trustees must con¬ 
tain both the particular and the 
general power of sale. Greene v. 
Wiglcatoorth. 2;}t 

6. A testator having by his will di¬ 
rected his executors to transft'r 


5001., part 5^" hii#residuary estate, 
to H. N., and made a specific dis¬ 
position of the other parts, and 
having afterwards drawn a pen 
through the name of //. JV., and by 
a codicil declared that he razed her 
^ name out of his will with his own 
hand; the 5001. belong, as undis¬ 
posed of, to liis next of kin. The 
costs of ascertaining the right to 
that sum, paid thereout, in exemp¬ 
tion of Uie general residue. Skri/m-" 
(her V. Norlhcoie. * Page 566 

See (loNsTHucTio?:, 4.- Covenant, 
1. — 11 El a Loom, 1 . — Lkoacy. — 
Pahol Evidence, 1. —Pautner- 
s III 1', 5. — lb: u so N A I, Est A T K, I. — 
Power, 1. 

\V1TInT,SS. 

See Pu ACT ICE, S. 
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